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    MINISTERIAL FOREWORD


    [image: Photogragh of Aileen Campbell]


    We want Scotland to be the best place in the world for children to grow up.


    It is a huge ambition. Yet just as any parent has huge ambitions for their child, so our goals for the children and young people of Scotland must be equally great. This is a time when we are asking ourselves demanding questions about the future of our nation. We must also think about what we want for the future of our children and young people, and what steps we need to take now to achieve it.


    We want a Scotland where the rights of children and young people are not just recognised, but rooted deep in our society and our public services. A nation that strives to make these rights real in our everyday lives.


    We want a Scotland that treasures the whole wellbeing of a child. If we want our children and young people to become the successful, confident, effective and responsible individuals our nation needs, we must nurture every element of their wellbeing. We should not focus on their health, their education, their safety or any element in isolation, but on how all these elements work together to make our children and young people thrive.


    And we want a Scotland where public services support children and young people in a different way. A strong, caring family is the best environment to grow up, but we know the pressures families face and the consequences when those pressures are overwhelming. We realise the value of strong, flexible help to children in their earliest years and throughout their whole lives. We need services that are child-centred, responsive and effective at every stage in a child's life.


    Right now we have a unique opportunity to ensure our services are fit for a 21st century Scotland. The Christie Commission has reported on the future delivery of Scotland's public services in a challenging world. It highlighted how services must better meet the needs of the people and the communities they serve. In welcoming the report, we set out a vision of reform through early intervention and preventative spending, greater integration and partnership at a local level, workforce development and a sharper, more transparent focus on performance.


    Last year we announced our intention to develop legislation to achieve this ambition in children's rights and services. The Children and Young People Bill is a fundamental step towards putting Scotland at the forefront of services which give children, young people and their families what they need and what they deserve, one that finds better ways to offer better life chances to each and every child in Scotland.


    We have an opportunity to make the most important changes to public services in a generation. I encourage you to take part in the consultation and the wider debate on the future of children's rights and services.


    Aileen Campbell

  


  
    

    EXECUTIVE SUMMARY


    We are committed to addressing the challenges faced by children and young people who experience poor outcomes throughout their lives. To do this, we need services that are child-centred, responsive and joined up. Children and young people deserve services that can intervene more effectively and earlier in their lives and that listen and take full account of their views. Achieving this involves a programme of change that is not limited to any one service, but embraces a change in the culture and practice of all services that affect the lives of children, young people and their families.


    There is no one policy or initiative that can bring about this kind of change. But there is a key role for legislation: in accelerating the progress we have already made; bringing about a step-change in the way all services support children and young people; and inspiring renewed debate and ambition for what our children and young people can expect of us. For that reason, we are introducing a Children and Young People Bill in the term of this Parliament.


    This consultation paper sets out our vision and how we propose to achieve that vision through legislation. Our proposals are based on the following key ideas:


    
      	a more rapid shift to the early years and early intervention is essential if we are to improve the outcomes for the most vulnerable children and young people;


      	such a shift cannot be restricted to particular services, but must be part of a comprehensive shift in how services can work together to support all children and young people at all stages of their lives; and


      	the heart of our approach is the aim of making real the rights of children and young people.

    


    From these principles, we set out a range of proposals for taking forward our ambitions for children's rights and services. Children and young people should have high expectations about how they will be supported, wherever they are in Scotland. To ensure the principles are in place to govern how all services are designed, delivered and reviewed across Scotland, we propose the following legislative changes.


    
      	We want to embed the rights of children and young people across the public sector in line with the United Nations Convention on the Rights of the Child (UNCRC). We believe there should be duties on Scottish Ministers to take steps to further the rights of children and young people and promote and raise awareness of the UNCRC. The wider public sector should be required to report on what they are doing to take forward realisation of the rights set out in the UNCRC. Lastly, there is a key role for Scotland's Commissioner for Children and Young People and we believe the powers should be extended to undertake investigations on behalf of individual children and young people.


      	Services should work to support the whole wellbeing of a child or young person. We want to set out an approach to welfare that puts an understanding of wellbeing based on the Getting it right for every child approach at the heart of the design and delivery of services.


      	We propose placing duties on public bodies to work together to design, plan and deliver jointly their policies and services so they focus on improving children's and young people's wellbeing. We also believe that they should report on what this means for children and young people in their area through a common set of high level outcomes for children and young people.

    


    We understand the crucial role that early learning and childcare can have: high quality, flexible, integrated early learning and childcare is a major factor in supporting healthy development in the early years of a child's life. Through the Children and Young People Bill, we intend to:


    
      	increase the funded annual provision from 475 hours pre-school education for 3- and 4-year olds to a minimum annual provision of 600 hours early learning and childcare for 3- and 4-year olds and looked-after 2-year olds; and


      	make early learning and childcare more flexible and seamless for the child and better suited to the needs of families.

    


    We propose to do this by placing a duty on local authorities to increase the flexibility and expand the provision of early learning and childcare provision for children and families, including our most vulnerable 2-year olds.


    We believe that consistent and full implementation of the Getting it right for every child approach across Scotland will have huge benefits for children and young people. Getting it right for every child creates a single system of service planning and delivery across children's services. It is rooted in cooperation between services with the child at the centre, encourages streamlining and collaboration, and prevents services working in isolation from each other. We will put in place legislation that ensures:


    
      	all children and young people from birth up to leaving school have access to a Named Person;


      	all relevant services cooperate with the Named Person in ensuring that a child's and young person's wellbeing is at the forefront of their actions; and


      	a single planning process should be in place to support those children and young people needing the involvement of a range of services, through a single Child's Plan.

    


    Finally, we need a care system that provides effective, rapid support for children and young people, centred on their long-term as well as their short-term needs and focused on securing healthy, caring permanence. At present, we have a care system that provides different options for children and young people in difficult family circumstances, but the options, and the system as a whole, needs to change if it is to do justice to a child's and young person's overall wellbeing. Through legislation, we propose that:


    
      	the right of young people leaving care to ask for help from a local authority is raised from the age of 21 to 25;


      	a clear definition of corporate parenting is put on statute;


      	a new 'order' is put on statute to support the parenting role of kinship carers; and


      	use of Scotland's Adoption Register by local authorities is made compulsory.

    


    This consultation on the Children and Young People Bill provides an opportunity for stakeholders, practitioners, parents and carers, and children and young people to have their say on the future shape of children's services and our approach to delivering change. We welcome your views on how this Bill can bring about the necessary improvements for our children and young people and urge you to take part in this consultation.

  


  
    

    INTRODUCTION: A CONSULTATION ON THE CHILDREN AND YOUNG PEOPLE BILL FOR SCOTLAND


    Our ambition


    1. In June 2010, Scottish Ministers hosted a Children's Summit in Edinburgh, bringing together key policy-makers to make a clear and resounding commitment to improve the lives of children and young people in the face of financial challenge. At that event agencies from across the public sector and across Scotland signed a pledge articulating the need to make support for children and young people a priority. Most importantly the summit provided the mandate for the public sector to work together for better outcomes for children and young people. The pledge read:


    We, the undersigned, believe…


    … that there is no higher priority than the safety and wellbeing of our children and young people


    … that every child and young person should be safe, healthy, achieving, nurtured, active, responsible, respected and included


    … that Scotland's services can lead the way and be even better at meeting the needs of children and young people if we remain committed to working together


    … that by investing in early years and early intervention services now, we can both build the assets that children and young people need to succeed in life and save for the future


    … that improving outcomes for children and young people must remain a priority, especially in the face of financial and resource pressures.


    We, the undersigned, pledge, on behalf of our organisations …


    … to provide strong leadership on behalf of Scotland's children and young people


    … to work together and share resources and expertise to improve the life chances for children, young people and families at risk


    … to think radically about the services we provide and the way we provide them, in the context of financial constraints ahead


    … to engage children, young people and their families in decisions that affect their lives


    … to increase the focus on early intervention and early years in our service provision and take forward Getting it right for every child as the delivery mechanism for children's services.


    2. These aspirations are the foundations not just for this Children and Young People Bill, but for our approach to government. Scotland is in a defining period. The Scottish Government has great ambitions for the country in terms of economic development, international profile and self-determination. We also have great ambitions for the people of Scotland: to live in a thriving country, within a fair and cohesive society characterised by strong and safe communities. We want to ensure that everyone in Scotland, regardless of status or location, shares in that future.


    3. Public services, communities and parents all have roles in supporting children, young people and families, strengthening resilience and providing opportunities for them, and encouraging and enabling children and young people to participate fully whatever their background. Scotland's culture needs to shift to make their lives as a whole better. We are not content just to identify problems and maintain the status quo, or to wait until Scotland has more powers to bring about more fundamental change. Inevitably we are limited by the constraints of the constitution, which prevent us from using the full set of economic and fiscal levers to tackle issues such as child poverty and early learning and childcare as comprehensively as we would wish. Full independence would allow us to coordinate all aspects of government towards improving the wellbeing of Scotland's children and young people. Nevertheless, there is much we can, and should, do with the powers that we have.


    4. Our ambitions for children and young people have been clearly set out in our framework of National Outcomes. We want:


    
      	our young people to be successful learners, confident individuals, effective contributors and responsible citizens;


      	our children to have the best start in life; and


      	to have improved the life chances for children, young people and families at risk.

    


    These are not just goals for the Scottish Government, but a collective aspiration for the whole of the public sector. Achieving this means ensuring that our shared values for children and young people permeate every decision and action taken on their behalf. Consequently, in setting out the Children and Young People Bill, we believe that legislation must not simply change how services operate, but change how children's and young people's rights are realised. Rights are not simply rhetoric, but fundamental to creating a public sector that constantly acts in the best interests of children and young people.


    What needs to be done


    5. The will to improve and the urge to innovate that runs through Scottish society and history has driven change in the way we support our children and young people. Through the Kilbrandon report in 1964, we took the first steps to establishing the Children's Hearings System, unique in that it puts a child's and young person's welfare at the centre. With the Children (Scotland) Act 1995, we put in place the principles of a system of care and welfare for children and young people based on the UNCRC and set out the responsibilities and rights for children and young people, parents and carers, and the state - all in a firmly Scottish context. These building blocks remain central to the services currently in place. It is a structure that we believe still holds strong.


    6. But we must build further. While our approach to supporting children and young people has been founded on their fundamental rights, we need to set out how we can make those rights more 'real' through the services they receive. We are moving from a system where services are primarily reactive to one focused on early intervention - a system where taking small steps early on pre-empts the need for big actions later on and replaces the reactive 'crisis' approach. We are shifting away from a view of a child's and young person's 'welfare' that treats their health, education and safety in isolation towards a more rounded view of their 'wellbeing', where services are sensitive to all the factors that affect how well children and young people grow and develop.


    The need to improve the lives of children and young people


    7. This approach is essential if we are to address the myriad challenges that many children and young people continue to face.


    
      	While child poverty has fallen markedly over the past decade, 210,000 children and young people in Scotland still live below the poverty threshold (21 percent of all children and young people).[1] Children and young people who grow up in poor households are more likely to have low self-esteem, play truant, leave home earlier, leave school earlier and with fewer qualifications, and be economically inactive as adults.[2]


      	On current estimates, 10-20,000 children live with at least one parent who is using drugs, while around 65,000 children in Scotland may be affected by parental alcohol misuse.[3]


      	Three-quarters of families experiencing high adversity have low parenting skills.[4]


      	There were 2,571 children on the Child Protection Register in Scotland as of July 2011. Scotland has a lower proportion of children on the Child Protection Register than other parts of the UK, but the share of the wider children's population on the Register has not changed greatly over the past decade. [5]


      	In Scotland, in 2010, over 16,000 children were looked after (1.5 percent of the under-16 population). The figure has risen by 46 percent since 2001. Although recent years have seen a sustained fall in new referrals into care and an increase in young people leaving care, Scotland has a higher proportion of looked-after children than other parts of the UK.


      	Children and young people who need to come into care are more likely to have poorer outcomes than their peers. Health[6] and educational attainment[7] outcomes for most looked-after children are significantly worse than for other children and young people.

    


    8. Of course, children's and young people's future lives are not just shaped by their backgrounds. Nevertheless, the potential impact that a care environment marred by poverty, neglect, substance misuse and domestic abuse can have on a child's development is clear. The scale of these challenges, and the economic and social costs to our society, is daunting. They require the focus of our efforts on early intervention, on tackling these problems at the earliest opportunity, particularly in the first years of a child's life, and where possible, preventing these problems before they arise in the first place.


    The need for early intervention


    Infants who develop a secure attachment can be distinguished from others at one year by their ability to show greater positive interactions during play. Insecurely attached infants are at greater risk of problems in emotional development, and children with very poor attachment experiences are at greatest risk of failure to thrive in early years and behaviour problems, lowered self-esteem and schooling difficulties in childhood and adolescence. Children who have had poor attachment experiences are overrepresented in social services referrals and youth justice systems.


    Dr Sir Harry Burns

    Chief Medical Officer Annual Report

    2006


    9. Early intervention is easy to grasp: it is Benjamin Franklin's old adage that an ounce of prevention is worth a pound of cure. The rationale is simple: disadvantages experienced from birth can harm the life chances of our children, no more so than in the earliest years of a child's life. Indeed, by the time they reach their third birthday, children from difficult family and care backgrounds are already behind their peers in cognitive development and these gaps remain at age 5.[8] Over the last few years, the evidence of what can happen when children do not experience a good start in life has mounted up in reports by Graham Allen MP[9], Frank Field MP[10] and Professor Eileen Munro[11], all testifying to how children who experience poor, unstable care environments often face greater challenges in later life as a result.


    10. The scientific evidence is also clear that the foundations for a successful society can be built in early childhood.[12] The brains of children develop at an astonishing rate before birth and in the first few months of life. If their experiences are supportive and consistent in response to the child's expressed needs, the child learns that the world is a safe, nurturing place with opportunities to learn and grow. If, on the other hand, the child experiences inconsistency of response to its signals for attention, the brain develops in a different way that sacrifices growth in centres associated with learning, memory and judgement in favour of those involved in the responses to threat. Moreover, as the diagram below and the following examples show, the evidence is clear about the impact of a child's earliest years on both their later development and society more widely.


    [image: Diagram showing brain development in 3-year old child]


    Diagram showing brain development in 3-year old child subject to extreme neglect compared to normal development, emphasising the smaller size resulting from neglect. (Source: The Margaret McCain lectures series, Inaugural Lecture by Bruce D. Perry, Maltreatment and the Developing Child, 2004).


    
      	The low birth weight of a child has been associated with a range of poor health outcomes for children. The benefits of preventing one baby from being born with low birth weight have been estimated as high as $580 (approximately £370).[13] Low birth weight is strongly associated with environmental factors, such as poverty and domestic violence, and health behaviour, such as poor nutrition, smoking during pregnancy and the use of alcohol and drugs by the mother.


      	Adverse events in childhood have been associated with higher risks of alcohol and drug misuse and teenage pregnancy among children and young people in later life.[14]


      	In the US, one 2007 study has estimated the annual costs of child abuse and neglect - both in terms of direct costs in supporting victims and the longer-term economic costs - at $103.8 billion (approximately £66.2 billion).[15]


      	Poor parenting and other forms of adversity in early life lead to poor outcomes. There is a wealth of evidence emerging - through the Effective Provision of Pre-school Education (EPPE) programme, the Abecedarian programme, Triple P, Incredible Years, and Family Nurse Partnership - that demonstrates the effectiveness of interventions supporting children in the earliest years.

    


    11. Intervening early not only improves outcomes for individuals, their families and communities but it can save the costs of expensive interventions in health, social care, justice and welfare over several decades. The Scottish Government examined the costs of failing to make the right interventions in the early years of a child's life in a 2010 study, The Financial Impact of Early Years Interventions in Scotland. The work highlighted the true cost of failing to act to prevent problems emerging and worsening for children at developmental risk. Investing in early years/early intervention support from pre-birth to aged 5 led to short-term net savings of up to £37,400 each year per child in severe cases and approximately £5,100 per year for a child with moderate difficulties. Potential medium term net savings to the public sector can be realised 10 years after the early years period. Fully effective interventions early in life (pre-birth to aged 8) could initially result in a total potential saving of up to £131 million each year in the medium term. In the longer term, a failure to intervene effectively in early childhood can result in a nine-fold increase in direct public costs.


    12. But early intervention is not just a way of addressing risk and reducing costs: it focuses on the positive development and wellbeing of children and young people, considering how comprehensive support can help them to have the skills, opportunity and encouragement to fulfil their potential. It should be as enabling as it is preventative.


    The need to improve services for children and young people


    At their best, [public services] protect the vulnerable, extend opportunities, strengthen our communities and bind us together as a society. They are a key cornerstone of a fair and civilised society, and provide the hallmark of the kind of Scotland we want to see.


    Campbell Christie CBE

    Report on the Future Delivery of Public Services

    2011


    13. Public services have a critical role in early intervention. This was one of the key messages in the report of the independent Commission on the Future on Public Services, led by the late Dr Campbell Christie CBE and set up by the Scottish Government in 2010.[16] The report set out a compelling case for change, driven by:


    
      	unprecedented cuts in public spending imposed by the UK Government leaving current service provision unsustainable;


      	changing patterns in the demand for public services as a result of demographic trends across Scotland; and


      	failure to tackle the root causes of disadvantage and inequality in Scotland.

    


    14. In our response to the report,[17] we put forward an approach to renewing Scotland's public services built around four pillars:


    
      	a decisive shift towards preventative spending;


      	greater integration of public services at a local level driven by better partnership, collaboration and effective local delivery;


      	greater investment in the people who deliver services through enhanced workforce development and effective leadership; and


      	a focus on improving performance, through greater transparency, innovation and use of digital technology.

    


    15. Within children's services, other evidence has echoed how we must shift to a preventative approach. A report by Her Majesty's Inspectorate of Education (HMIE)[18] saw the need for improvement in child protection services across Scotland because of:


    
      	under-developed strategic and coordinated approaches to providing consistent support to vulnerable children, young people and families in some areas; and


      	delayed interventions in meeting the needs of vulnerable children and young people who were not on the Child Protection Register or experiencing neglect in a significant number of areas.

    


    16. Similarly, in its 2011 report, Care and Permanence Planning for Looked After Children in Scotland, the Scottish Children's Reporter Administration found that:


    "For the majority of children it took more than two years from their first involvement with services to when they achieved permanence through Adoption or Parental Responsibilities Order. The shortest time was 12.5 months and the longest 10 years and 10 months."


    For children who were assessed for risk at birth or prior to birth:


    "None of the children were adopted before they were one year old. For most the overall process, from birth and first contact with services to the Order being made, took between two and four years before they were adopted."


    17. What comes over in all of these reports is recognition that services must not be something that is done to people. All our public services should work with service users in the development, delivery and review of services to meet people's needs. In children's services, the key element here is the voice of the child and young person: what they require, what they think of the actions being taken. A principle increasingly mainstreamed into the way child protection is conducted across Scotland, we believe it should underpin all services in how they engage with children, young people and their families.


    What we are doing


    18. Our approach to improving the early years of a child's life is set out in the Early Years Framework.[19] Published jointly with COSLA in 2008, the Framework enshrines:


    
      	the importance of transformational change at local level;


      	early intervention by moving from crisis management to prevention;


      	support for parents to be the best parents that they can be for their children;


      	ensuring that when parents and children need support and services that these are delivered in an integrated way; and


      	ensuring that we have a well-trained and well-supported workforce.

    


    19. To make the kind of difference this requires, we have been taking action across all services and have already achieved the following for children and young people:


    
      	early learning and childcare opportunities for vulnerable 2-year olds have been expanded following an investment of £1.5 million a year over the Parliamentary term from April 2012;


      	we have established a £4.5 million Communities and Families Fund to support community-based solutions to family support and early learning and childcare;


      	we are making a decisive shift to preventative spending through creating an Early Years Change Fund of over £270 million;


      	an Early Years Task Force has been set up to coordinate policy across Government and the wider public sector so that early years spending is prioritised;


      	we are supporting the delivery of efficient, effective and person-centred health services for pregnant women, babies, children and young people with the roll-out of the Maternity Services Framework, Maternal and Infant Nutrition Framework and Health for All Children;


      	class sizes are at a record low - across Scotland, average class sizes in primary schools have fallen to 23.1;


      	Curriculum for Excellence is being implemented and we have halted the decline in Scotland's international educational performance[20];


      	the National Domestic Abuse Delivery Plan for Children and Young People in 2008-11 is being rolled out with a budget of £10 million;


      	the share of school-leavers in Scotland going on to further education, training or a job has increased to over 85 percent;


      	free school meal entitlement has been extended to more children and young people in Scotland than ever before; and


      	20,000 apprenticeships in 2010-11 have been supported with a commitment to support 25,000 in 2011-12.

    


    20. We need to go further. To fulfil our ambition to make Scotland the best place to grow up in, we are committed to improving services for all children and young people by:


    
      	putting children's rights at the centre of public services;


      	focusing on the whole wellbeing of our children and young people.


      	supporting the early years of a child's life; and


      	embedding an early intervention approach.

    


    Putting children's rights at the centre


    21. Recognising, respecting and promoting rights is essential if we are serious about improving the life chances of children and young people. As part of the UK's obligations under the UNCRC, we have been taking forward a range of measures to ensure that these rights are at the forefront of policy and service delivery for children in Scotland. On 11 May this year, we published our Do the Right Thing progress report, setting out the steps we have taken in response to the UN Committee on the Rights of the Child's last set of concluding observations. At the same time, we committed ourselves to taking further action in support of rights through, for example:


    
      	developing a Child Rights Impact Assessment process for use by the Scottish Government in its policy-making;


      	delivering a programme of activity to raise awareness and understanding of the UNCRC;


      	reviewing whether the age of criminal responsibility should be increased from 8 to 12 during the course of this Parliament; and


      	increasing learning opportunities for children and young people focusing on children's rights and the UNCRC.

    


    Focusing on the whole wellbeing of children and young people


    22. Children's needs are often difficult to disentangle: concerns about health, safety and how well they are nurtured can influence each other. While different services may focus on specific targeted sets of needs, it is essential that they take into account the wellbeing of the child and young person as a whole. Creating an integrated, holistic approach to supporting children and young people has been at the heart of our programme for changing service delivery: Getting it right for every child. This way of working seeks to improve outcomes for all children and young people through a single system of service planning and delivery across children's services, encouraging streamlining, collaboration and improved standards of practice. Among its key principles are:


    
      	putting the child at the centre;


      	building on strengths and promoting resilience;


      	providing additional help that is appropriate, proportionate and timely; and


      	ensuring services work collaboratively and share information, where appropriate.

    


    23. Highland Council and partners across the Highland area supported the development of the Getting it right for every child approach through the Pathfinder project. Services working together in Highland agreed: new governance and financial mechanisms; ways of working so that services flowed around families; and ways to reduce duplication and bureaucracy. Based on an independent evaluation of this approach, a number of performance improvements were identified.


    
      	Reports to the Children's Panel. The changes implemented in Highland meant that concerns about children were dealt with differently: for example, greater use of enhanced support through universal services or immediate involvement by social work if their needs were complex. As a result, the numbers of referrals of non-offence concerns about children made by the police fell by 70 percent.[21]


      	Children placed on the Child Protection Register. Highland Council and its partners reported an initial 50 percent reduction in the number of children and young people placed on the Child Protection Register.


      	Costs. The approach led to a 75 percent saving in time needed for meetings, a 50 percent reduction in social work caseload and a 10 percent decrease in total administrative activity.

    


    24. Since the Pathfinder, the Getting it right for every child approach has been increasingly taken up across Scotland. Results are beginning to be seen, but implementation has not been consistent or rapid, reflecting the competing demands on children's services at a time of financial constraint. The limited progress is a key driver for the Getting it right for every child proposals in this consultation paper.


    Supporting the early years


    25. Under the Early Years Framework, we have already done much to improve services. However, we have already set out our intentions to do more. A key area for action is parenting - not just parenting for the most vulnerable children and young people, but how parenting characterises our whole society, what parents do for their children and what parents and families can expect of the public sector. That is why we are committed to developing a National Parenting Strategy that encourages agencies to work together to support new parents and help them develop their parenting skills.


    26. Action is also being taken in health services. As a universal service for all pregnant women and children in their earliest years, the NHS has a pivotal role to play in the early years. Our Healthcare Quality Strategy[22] aims to ensure that healthcare services delivered in Scotland are focused on improving quality of care. We have taken action in two key areas: the provision of high quality person/child-centred safe and effective health services; and the effective collaboration with other public services to ensure that those pregnant women and children who need additional support receive the integrated services that they need. In January 2011, in recognition of this pivotal role, the Minister for Public Health and Sport launched a series of action frameworks and guidance focused on improving child and maternal health and reducing health inequalities, including:


    
      	A Refreshed Framework for Maternity Care In Scotland;


      	Reducing Antenatal Health Inequalities;


      	A Universal Pathway of Care for Vulnerable Families; and


      	A New Look at Hall 4 - the Early Years - Good Health for all Children.

    


    27. We have also been taking forward the Family Nurse Partnership programme for first-time teenage parents. This innovative programme improves maternal health and child health and development, and the economic self-sufficiency of the family. It is delivered from early pregnancy until the child reaches 2, and works with the intrinsic motivation of the mother to get the best outcomes for her child. Offered to all pregnant teenagers within the pilot areas, the programme is delivered in Scotland by highly-trained nurses through a one-to-one home visiting service. Cost savings from the programme are substantial with savings of around £3-5 for every £1 invested, for high risk groups.[23]


    Embedding an early intervention approach


    28. Taking effective action in the early years of a child's life must be part of a wider approach to early intervention that can help children and young people at all ages and in all circumstances. Good examples of how we are turning these principles into practice are our approaches to looked-after children and to young people in the criminal justice system.


    29. As already noted, there is a high number of looked-after children in Scotland and they often have poorer outcomes than other children. Our goal has been to support early, effective permanence decisions for these children. To do this, our actions have included:


    
      	setting up and leading the Looked After Children Strategic Implementation Group to identify key 'sticking points' in the looked-after child's journey;


      	launching the Centre for Excellence for Looked After Children in Scotland (CELCIS) in September 2011, expanding the remit for the Scottish Institute for Residential Child Care to cover all looked-after children - CELCIS provides direct support for those who work with looked-after children and young people, to help them implement best practice through consultancy, qualifications and CPD opportunities, (inter)national research and policy implementation work;


      	establishing the first National Advice and Support Service for all kinship carers; and


      	since January 2012, distributing 4,000 copies of 'Mentor UK' to local authorities, support groups and support agencies to support kinship carers.

    


    30. Each year approximately 10,000 16- and 17-year olds end up in the criminal justice system and courts with little thought as to how they could be diverted from the judicial procedure and whether they can fully engage in the process.[24] Too many young people who have been through the care system end up in the criminal justice system and prison. For example:


    
      	prisoners are 13 times more likely to have been in care as a child;


      	70 percent of young people admitted to prison have substance misuse issues; and


      	70 percent of young people in prison have difficulties with literacy and numeracy.[25]

    


    31. To tackle this challenge, we have been developing a Whole System Approach for young people who offend. This approach involves putting in place streamlined and consistent planning, assessment and decision-making processes for young people throughout Scotland. It diverts young people - where appropriate - from statutory measures, prosecution and custody by intervening early and providing intensive support in the community. The pilot in Aberdeen has already led to:


    
      	speedier disposal: before, it took anywhere between 72 and 148 days from when a crime was reported to a disposal decision being reached through the Children's Hearing System, while afterwards, it only took around 28 days to reach a disposal decision through early and effective intervention;


      	reduction in appropriate referrals to the Children's Reporter; and


      	increase in the number of 16- and 17-year olds diverted from prosecution.

    


    What we need to do next - the Children and Young People Bill


    32. There is no one policy or initiative that can bring about this kind of change. We believe that the programme of action set out above needs to be wide-ranging, reflecting the diversity of services that support children and young people. However, there is a fundamental role for legislation: to accelerate the progress we have already made; to bring about a step-change in the way that all services support children and young people; and to inspire renewed debate and ambition for what our children and young people can expect of us. For that reason, we are introducing a Children and Young People Bill in the term of this Parliament.


    33. This consultation on the proposals for the Bill provides an early opportunity for stakeholders, practitioners, parents and children and young people to have their say about the future shape of children's services. Our proposals are based on the following key ideas:


    
      	that a more rapid shift to the early years and early intervention is essential if we are to improve the outcomes for the most vulnerable children and young people;


      	that such a shift cannot be restricted to particular services, but must be part of a comprehensive shift in how services can work together to support all children and young people at all stages of their lives; and


      	that the heart of our approach is the aim of making real the rights children and young people have.

    


    34. The proposals are set out over the following chapters.


    
      	Chapter 1 presents our proposals on how a child-centred and rights-focused approach can be embedded in how services are planned and designed.


      	Chapter 2 describe our proposals for ensuring that: we help children, families and communities to secure outcomes for themselves and use the strength of universal services to deliver more effective and earlier intervention; the needs of each child and young person are better identified and acted upon early by services through the Getting it right for every child approach to childcare and early learning; and we improve the support that looked-after children and young people receive.

    


    35. The proposals complement the consultation that took place on how legislation could deliver children's rights between September and December 2011. The Government Response to that consultation was published on 11 May 2012.


    36. At the same time, we are consulting on an Adult Health and Social Care Integration Bill. The timing of both consultations is helpful: both take forward our public service reform with the services experienced by the Scottish people; both need input from the same set of stakeholders; and the proposals to both have implications that we are keen to see reflected in service provider and user comments. The Adult Health and Social Care Integration Bill has several objectives:


    
      	that health and social care services are fully integrated to meet the needs of individuals, their carers and other family members.


      	that they are characterised by strong, consistent and professional clinical and care leadership;


      	that the providers of services are held to account jointly and effectively for improved delivery; and


      	that services are underpinned by flexible, sustainable financial mechanisms that give priority to the needs of the people they serve - rather than the organisations through which they are delivered.

    


    This approach fully complements the one we have set out for children's services.


    Equalities Impact Assessment


    37. The public sector equality duty requires the Scottish Government to consider as appropriate the need to:


    
      	eliminate discrimination, victimisation, harassment or other unlawful conduct that is prohibited under the Equality Act 2010;


      	advance equality of opportunity between people who share a protected characteristic and those who do not; and


      	foster good relations between people who share a relevant protected characteristic.

    


    38. These three requirements apply across the "protected characteristics" of: age; disability; gender reassignment; pregnancy and maternity; race; religion and belief; sex (gender) and sexual orientation. In effect, this means that equality considerations are integrated into all the functions and policies of Scottish Government Directorates and Agencies. The Equalities Impact Assessment (EQIA) enables us to consider how our policies (by policy we mean activities, functions, strategies, programmes and services or processes) may impact, either positively or negatively, on different sectors of the population in different ways.


    39. We would appreciate your assessment of the equalities impact our proposals may have on different sectors of the population. A draft EQIA has been published on the Scottish Government website alongside this consultation document and we would welcome your comments and feedback on it. As such we have asked some specific questions in the consultation respondent information form.


    Business and Regulatory Impact Assessment


    40. The Scottish Government is committed to consulting with all parties potentially affected by proposals for new regulation, or where any regulation is being changed significantly. All policy changes, whether European or domestic, which may have an impact upon business or the third sector should be accompanied by a Business and Regulatory Impact Assessment (BRIA).


    41. The BRIA helps policy makers to use available evidence to find proposals that best achieve the policy objectives while minimising costs and burdens. Through consultation and engagement with business, the costs and benefits of the proposed legislation can be analysed. It also ensures that any impact on business, particularly small enterprises, is fully considered before regulations are made.


    42. Partial BRIAs should accompany the consultation document for a new piece of legislation. These partial BRIAs are designed to inform and assess the impact on and encourage comment from those who may be affected by the proposals. We have published a partial BRIA on the Scottish Government website along with this consultation document and we would welcome your comments and feedback on it. As such we have we have asked some specific questions in the consultation respondent information form about the BRIA.


    43. A final BRIA will be produced, building on the partial BRIA in light of the consultation and further information and analysis, and published once the Bill is introduced to Parliament.


    Who should respond to this consultation?


    44. The scope of the Bill will cover every child, young person and family in Scotland, so there will be widespread public interest. Its focus on how support for children is planned and delivered means that we expect it to be of particular interest to those practitioners who work with children and young people and their senior managers. In considering what we want for our children and young people going forward, we welcome views across this wide range of interest.


    45. The consultation closes on 25 September 2012. Please see the How To Respond section below on how to take part.

  


  
    

    CHAPTER 1 - A SCOTLAND FOR EVERY CHILD


    This Government considers that our public services must remain focused on our greatest asset - our people. We want to empower not only the citizens who ultimately benefit from public services, but also the workers who devote their lives to delivering them.


    Campbell Christie CBE

    Report on the Future Delivery of Public Services

    2011


    46. If Scotland is to be the best place to grow up, every one of our children and young people should have the support and opportunities they need to realise their potential. Children's services are critical to this, whether they are universal such as education and health or the more specialist support needed by some, not least the most vulnerable. Whatever the need - and each individual's needs will be unique - our children and young people deserve services that are sensitive enough to identify and understand what will help them, flexible enough to provide support that fits their specific circumstances, and effective enough to do this against a background of limited resources. In short, they must be child-centred, responsive and efficient.


    47. Our public services understand this - but delivering these services consistently and effectively across Scotland has been a challenge. Children and young people should have high expectations about how they will be supported, wherever they are in Scotland. That is our starting point with legislation: to ensure that the principles that govern how all services are designed, delivered and reviewed across Scotland will be in place to achieve this. This chapter describes proposals that will:


    
      	take forward and embed our approach to children's and young people's rights;


      	recognise the need for a new understanding of what services should aim to achieve for children and young people in terms of their whole wellbeing;


      	ensure service providers work more closely together, irrespective of bureaucratic boundaries, to deliver better outcomes for our children and young people; and


      	be much clearer about how well our children and young people are being supported through new reporting requirements.

    


    1.1 More effective rights for children and young people


    48. On 7 September 2011 the First Minister announced his intention to bring forward children's rights and services legislation as part of the Programme for Government. It included a commitment to enshrine in law Scottish Ministers' duties with respect to the UNCRC when exercising their responsibilities. It went on to suggest that legislation would act to "ensure that all of the Scottish Government's policies and legislation take account of and promote the rights of children and young people and ensure it sets an example for the wider public sector to follow."


    49. A consultation paper containing proposals for children's rights legislation was published on 8 September and closed on 1 December. The Scottish Government issued its response to the consultation responses on 11 May. The consultation responses contained a diversity of views on our original proposals on children's rights. Where there was a clear direction from the responses was that rights should be made more 'real' for children and young people and they should be better able to see, and challenge, how those rights are translated into actions that affect their everyday lives. Bearing all of this in mind, we believe the following will significantly advance children's rights:


    
      	a duty would be placed on Scottish Ministers to take appropriate steps to further the rights of children and young people;


      	Scottish Ministers would promote and raise awareness of the rights of children and young people;


      	Scottish Ministers and relevant public bodies would report on how they are implementing the rights of children and young people; and


      	the powers of Scotland's Commissioner for Children and Young People would be extended to undertake investigations on behalf of individual children and young people.

    


    What exists now


    50. We have made a clear commitment to recognising, respecting and promoting children's rights in Scotland. We seek to achieve this through the development and implementation of legislation and policy which is consistent with the UNCRC. The UNCRC was adopted by the General Assembly of the United Nations in 1989 and sets out the basic human rights of children. It consists of 54 Articles which encompass civil, political, economic, social and cultural rights. These Articles form a framework against which to evaluate legislation, policy and decision-making structures.


    51. The UNCRC already underpins the key legislation governing children's services, including the Children (Scotland) Act 1995. It has shaped the policies which affect children's and young people's lives, as set out in the Scottish Government's progress report, Do the Right Thing. Nevertheless, we believe that legislative steps are essential to recognise formally how these rights must be at the heart of the design and delivery of policy and services. The proposals set out in this document form a unique package of provisions that will improve the promotion and awareness of rights, how they are reported and accounted for, and mechanisms for challenging how they have been implemented.


    What we propose


    Furthering the rights of children and young people


    52. We propose a duty that requires Scottish Ministers to take appropriate steps to further the rights set out in the UNCRC. Such a duty would explicitly recognise Ministers' responsibilities towards the implementation of UNCRC whilst allowing them to pursue the progressive realisation of UNCRC rights. The duty would, for the first time, explicitly in legislation:


    
      	be a clear statement of Ministerial commitment to - and responsibility for - the rights and duties set out in the UNCRC; and


      	require Ministers to identify specific measures to further the rights set out in the UNCRC.

    


    53. The duty is complemented by the other duties set out here, particularly the duty to report on the UNCRC and the extension to the powers of Scotland's Commissioner for Children and Young People.


    Promoting and raising awareness of the rights of children and young people


    54. If rights are to be made more 'real', there should be a greater understanding of what those rights are and how important they are for improving the lives of children and young people. In the course of the consultation on children's rights legislation, stakeholders asked for inclusion of a duty on Scottish Ministers to promote and raise awareness of the rights of children and young people. Such a duty would not only raise the profile of children's rights more generally among the public, but reinforce how other public bodies are embedding a rights-based approach in their own decisions and the services they deliver. We believe that such a duty on Scottish Ministers could have a major impact on how rights are respected across Scotland.


    55. A similar duty can be found in the recently passed Rights of Children and Young Persons (Wales) Measure 2011, as well as in the Commissioner for Children and Young People Act 2003 in Scotland. To support consistency within our domestic legislation, we propose a duty similar to the latter is placed on Scottish Ministers, complementing the extensive work already done by Scotland's Commissioner.


    Reporting on implementing the rights of children and young people


    56. Understanding and knowing more about rights is one important step. It is just as important that the key bodies that can deliver these rights set out what they are doing to advance rights. For that reason, Ministers are keen to increase transparency and accountability about the UNCRC in Scotland and ensure that a collective responsibility for delivering rights for children and young people should be at the forefront of public services. In order to achieve this, we propose a duty is established which requires both Ministers and relevant public bodies to report on the steps they have taken which further the rights set out in the UNCRC. A list of proposed relevant public bodies is given at Annex B, but we welcome your views on which bodies should be included.


    57. It seems right to us that this reporting should be done on the basis of regular, published reports that set out progress, potentially as part of other documents set out by individual public bodies or potentially by Community Planning Partnerships as a whole. Such a legislative obligation would achieve the transparency, scrutiny and accountability which are necessary if we are serious about progressing the rights of children and young people. For that reason, reports should be published on a 3-yearly basis. The initial consultation on children's rights legislation suggested a 5-year interval for reporting but respondents considered this to be too long. Moreover, stakeholders were clear of the need for Parliament to play a role in scrutinising compliance with any duty being introduced. Accordingly, we suggest that the Children and Young People Bill requires that all reports prepared by Scottish Ministers be laid before Parliament at the time of publication.


    Extending the powers of Scotland's Commissioner for Children and Young People to investigate infringements of the rights of individual children and young people


    58. The role of Scotland's Commissioner for Children and Young People in embedding children's rights is critical. As seen most recently in the 'Big Blether', the Commissioner has a powerful, public role in drawing attention to rights and pointing out where public bodies are failing to implement them fully. In the consultation on children's rights legislation, respondents called for an extension to the powers of the Commissioner.


    59. There is a powerful argument for extending the Commissioner's power to undertake investigations on behalf of individual children and young people. The 2003 Act currently provides for the Commissioner to undertake investigations on behalf of groups of children and young people (section 7). Any investigation must focus on whether, by what means and to what extent a service provider has regard to the rights, interests and views of children and young people in making decisions or taking actions that affect them. However, many stakeholders believe that the Commissioner's powers should be extended to allow them to undertake investigations on behalf of individual children. This change would introduce an important mechanism for children to seek redress in response to perceived violations of their rights. Indeed, the nature of the Commissioner's work would make this avenue more child friendly than a judicial process.


    60. The process could be strengthened further by requiring any organisation involved in the delivery of public services to respond formally to the Commissioner's findings. Both the request and response should be made public unless considered inappropriate by the Commissioner.


    Consultation questions


    1. Do you feel that the legislative proposals will provide for improved transparency and scrutiny of the steps being taken by Scottish Ministers and relevant public bodies to ensure the progressive realisation of children's rights?


    2. On which public bodies should a duty to report on implementing children's rights be applied?


    3. Do you agree that the extension of the Children's Commissioner's role will result in more effective support for those children and young people who wish to address violations of their rights?


    1.2 A new focus on wellbeing


    61. At the heart of the child-centred approach to children's services is the focus on their welfare. 'Welfare' can mean different things in different settings. For health services, the key consideration would be the health of the child or young person; for child protection services, their safety; for education services, their ability to achieve. We believe it is essential that services take a holistic approach to a child's welfare. It is the core of the Getting it right for every child approach, underpinning the duties of the Named Person and the Child's Plan set out in the next chapter, enabling children and young people to receive services that are sensitive and respond to their needs in the round. For that reason, we propose that the Bill makes clear this approach to welfare through the concept of 'wellbeing'.


    62. 'Wellbeing' is a term commonly used about a child's development. It can mean different things, ranging from mental health to a wider vision of happiness, but the term captures the idea that a child's and young person's condition depends on a range of different factors. Wellbeing reflects the fact that different aspects of a child's and young person's quality of life will affect what they can achieve as they grow and develop and how well they are able to address any difficulties they may encounter. Wellbeing is not just about a child's and young person's economic status, health or educational attainment. It is about how they take responsibility for their actions, their inclusion in the wider community and whether their views and voices are respected and heard.


    63. Consequently, we propose setting out a specific definition of 'wellbeing' to apply to the duties in the Bill. In addition, we propose a set of selective amendments to specific parts of the Children (Scotland) Act 1995 to ensure consistency with this approach.


    What exists now


    64. Legislative provisions have existed for many years to ensure that local authorities promote and safeguard the welfare of children in need, as set out in the Children (Scotland) Act 1995 in section 22, and with respect to looked-after children in section 17. Additional duties have been put on public bodies to make the welfare of the child paramount in court or children's hearings processes - notably section 25 of the Children's Hearings (Scotland) Act 2011 (not as yet, in force). There is no definition of 'welfare' in either the Children (Scotland) Act 1995 or the Children's Hearings (Scotland) Act 2011, so it is to be interpreted according to its ordinary meaning. As a result, the welfare provisions and approach supported by the Act have in practice become associated with decisions by local authorities, the courts and children's hearings as well as the support by local authorities of children in need or who are looked after by local authorities.


    65. As a term, 'wellbeing' is widely used. For example, the Local Government in Scotland Act 2003 (section 20) gives powers to local authorities to promote wellbeing in their area. There is no definition of wellbeing, which again takes its ordinary meaning. Similarly, section 181 of the Children's Hearings (Scotland) Act 2011 (again, not yet in force) requires reports to the National Convenor on the effect on the overall wellbeing of the children subject to compulsory supervision orders. As before, there is no definition of 'wellbeing'.


    66. In other parts of the UK, there is a precedent for defining wellbeing. For England and Wales, the Children Act 2004 makes provision for action to improve wellbeing. Wellbeing is set out for several provisions to include:


    
      	physical and mental health and emotional wellbeing;


      	protection from harm and neglect;


      	education, training and recreation;


      	the contribution made by them to society; and


      	social and economic wellbeing.

    


    What we propose


    67. In Scotland, Getting it right for every child puts this wider understanding of wellbeing at the heart of its approach. Wellbeing is defined through eight Wellbeing Indicators, often known by the acronym, 'SHANARRI', that capture the full range of factors that affect a child's and young person's lives.


    
      
        	
          S

        

        	
          SAFE

        

        	
          Protected from abuse, including emotional, physical and sexual abuse, neglect or harm at home, at school and in the community

        
      


      
        	
          H

        

        	
          HEALTHY

        

        	
          Having the highest attainable standards of physical, emotional and mental health, access to suitable healthcare, and support in learning to make healthy and safe choices

        
      


      
        	
          A

        

        	
          ACHIEVING

        

        	
          Being supported and guided in their learning and in the development of their skills, confidence and self esteem at home, at school and in the community

        
      


      
        	
          N

        

        	
          NURTURED

        

        	
          Having a nurturing place to live, in a family setting with additional help if needed or, where this is not possible, in a suitable care setting

        
      


      
        	
          A

        

        	
          ACTIVE

        

        	
          Having opportunities to take part in activities such as play, recreation and sport which contribute to healthy growth and development, both at home and in the community

        
      


      
        	
          R

        

        	
          RESPECTED

        

        	
          Having the opportunity, along with carers, to be heard and involved in decisions which affect them

        
      


      
        	
          R

        

        	
          RESPONSIBLE

        

        	
          Having opportunities and encouragement to play active and responsible roles in their schools and communities and where necessary, having appropriate guidance and supervision and being involved in decisions that affect them

        
      


      
        	
          I

        

        	
          INCLUDED

        

        	
          Having help to overcome social, educational, physical and economic inequalities and being accepted as part of the community in which they live and learn

        
      

    


    68. We propose that this understanding of wellbeing underpins the provisions in the Children and Young People Bill. As set out in the next chapter, many of the proposals put forward duties that depend on addressing a child's and young person's wellbeing. To ensure that these duties take a holistic view of what a child or young person needs, we propose to make it clear that wellbeing in this context is based on SHANARRI and should apply to how the duties in the Bill should be implemented. Consequently, we are considering:


    
      	including a definition of wellbeing in the Bill based on the SHANARRI framework; and


      	empowering Scottish Ministers to supplement the definition through Guidance.

    


    69. In addition, we propose that selected amendments are made to the Children (Scotland) Act 1995 to support this definition of wellbeing. The relevant sections all refer to the way that services support children and young people. Specifically, we are considering amending the duties in sections 17 and 22 to reflect the intention of promoting wellbeing along SHANARRI lines.


    Consultation questions


    4. Do you agree with the definition of the wellbeing of a child- or young person-based on the SHANARRI Wellbeing Indicators, as set out in the consultation document?


    5. Do you agree that a wider understanding of a child or young person's wellbeing should underpin our proposals?


    1.3 Better service planning and delivery


    70. In recent years there has been increasing integration in the way public bodies develop, plan and operate services in support of children and young people. Many of a child's and young person's needs can be addressed through the dedicated work of individual practitioners, such as public health nurses, or single services, such as schools and education services. However, at a strategic level, unless those services systematically work together there is a danger that something important may be missed and a child's and young person's wellbeing suffers.


    71. What children and young people need are services that are not simply coordinated, but share this holistic approach towards wellbeing and early intervention. What they deserve are services - across all parts of Scotland - that routinely and consistently consider the spectrum of their needs. It should become the basic design principle in how the public sector supports all children and young people and their families including, where appropriate and necessary, the provision of consistent, high quality and coordinated advice and information.


    What exists now


    72. Existing legislation already embeds the importance of joint working and cooperation across specific services.


    
      	In section 19 of the Children (Scotland) Act 1995 and the Concordat between the Scottish Government and COSLA, every local authority has a legal duty to publish an Integrated Children's Services Plan, in consultation with other relevant organisations on a three-yearly basis. However, reporting on services is not the same as systematic planning of services between all relevant bodies in an area.


      	Section 15 of the Local Government in Scotland Act 2003 requires local authorities to initiate and maintain a community planning process for the delivery of public services.


      	Section 23 of the Education (Additional Support for Learning) (Scotland) Act 2004 requires other bodies, upon request, to help education authorities to identify, plan and review additional support needs.


      	In exercising their respective functions, health boards and local authorities are required to cooperate with one another to secure and advance the health of the Scottish people (section 13 and 13 A of NHS Act 1978).

    


    73. Each of these legal requirements is linked to the agencies' statutory functions. Consequently, cooperation is linked to the responsibilities of these bodies in delivering those functions rather than considering how all relevant public services can support the whole wellbeing of children and young people in an area. With respect to section 21 of the Children (Scotland) Act 1995, neither guidance nor regulations specify the range of people who may be authorised by Scottish Ministers to comply with local authorities' requests for help. Lack of clarity about who may be asked to do what can compound practical difficulties in cooperation.


    What we propose


    74. There is scope for a new duty that brings together, clarifies and firmly embeds this joint working approach across the public sector, taking account of the legislation already in place to ensure an appropriate fit. The intended effect will mean that those bodies responsible for expenditure, planning and delivery of services should work together in considering how to improve the whole wellbeing of all children and young people in their area. It will also mean that the roles of frontline staff, who work most closely with children and young people and their families, will be set in a clear context of improving wellbeing.


    75. We propose placing duties on public bodies to work together to design, plan and deliver jointly their policies and services to ensure that they focus on improving children's and young people's wellbeing. The bodies that could be included are set out in Annex B of the consultation paper, and we welcome views on which bodies should be set out in the Bill. In practical terms, this could include areas such as joint service design, joint financial planning and joint professional training and development. One option we are considering to achieve this is to amend the planning and cooperation duties in the Children (Scotland) Act 1995 to make it clear that all relevant public bodies will have a duty to design and plan jointly services that will improve the wellbeing of children in the area of the local authority.


    Consultation questions


    6. Do you agree that a duty be placed on public bodies to work together to jointly design, plan and deliver their policies and services to ensure that they are focused on improving children's wellbeing?


    7. Which bodies should be covered by the duties on joint design, planning and delivery of services for children and young people?


    8. How might such a duty relate to the broader Community Planning framework within which key service providers are expected to work together?


    1.4 Improved reporting on outcomes


    76. In keeping with our response to the Christie Commission Report, we have set a priority on collective performance management. Single Outcome Agreements (SOAs) between the Scottish Government and Community Planning Partnerships set out how each will work towards improving outcomes for local people in a way that reflects local circumstances and priorities. The current joint Scottish Government/COSLA review of community planning is considering how SOAs can be strengthened to deliver better outcomes. There are also in place systems for measuring our progress towards service improvement in health through the Healthcare Quality Strategy and the use of Quality Outcome Indicators and Health Improvement, Efficiency, Access and Treatment (HEAT) targets.


    77. Greater transparency and consistency in the information provided on shared outcomes for services will:


    
      	make a direct, accountable link for the public between local services and outcomes for children and young people; and


      	support service planning and monitoring for local services by giving them a useful set of information on how the collective duty to design and deliver services to support the wellbeing of children and young people is being met.

    


    What exists now


    78. There are currently no requirements for public bodies to report collectively on how well children and young people are doing. Individual bodies have specific duties: most notably, section 20 of the Children (Scotland) Act 1995 places a duty on local authorities to publish information about certain services for children. A number of sections of the Education (Scotland) Act 1980 are used for gathering education data from local authorities.[26] Section 23 of the Education (Additional Support for Learning) (Scotland) Act 2009 places a duty on the Scottish Ministers to collect information on children and young persons with additional educational support needs. There are also Official Statistics publications on the education, health and care of children and young people: there is provision in section 87 of the Local Government (Scotland) Act 1973 for a Scottish Minister to require a local authority to provide information relating to the exercise of any power conferred by or under any enactment.


    79. What legislation does not currently set out is a duty on public bodies to report collectively on how the lives of children and young people are improving. Focusing on specific elements of a child's or young person's wellbeing or the contributions of a particular service does not give the public, let alone children and young people themselves, a full picture of their wellbeing at local level. A duty to report on outcomes for children and young people would enhance implementation of Getting it right for every child and the other duties set out in this paper, not least the duty on joint planning outlined above.


    What we propose


    80. We want to place a duty on relevant public bodies to assist the local authority in reporting on a common set of high level outcomes for children and young people. The duty would include the ability for the Scottish Government, working in partnership with stakeholders, to set consistent indicators across Scotland. We believe that a common national set of indicators should reflect our approach to wellbeing as a whole, but we are not proposing a specific data set here, nor how reporting should take place. However, reporting would be within the SHANARRI framework of the Wellbeing Indicators and would be set out in regulations to be made by Scottish Ministers. Before making such regulations Scottish Ministers would need to consult with the public bodies on which the reporting duties would be placed. As part of the consultation, we welcome views on the public bodies that should be covered by the duty, particularly those set out in Annex B of this paper.


    81. We want reporting to fit with existing reporting requirements as far as possible, and believe the existing SOA process may offer the best way of doing this. Similarly, the reporting under this duty should be combined with the duty to report on the implementation of the UNCRC, outlined above. Together, they will present a substantial picture of how children and young people are being served by services in their area. We propose that the arrangements for reporting, including the frequency and format of how the information is to be provided, should be set out by regulations.


    Consultation questions


    9. Do you agree that we should put in place reporting arrangements making a direct link for the public between local services and outcomes for children and young people?


    10. Do you think that these reporting arrangements should be based on the SHANARRI Wellbeing Indicators as set out in this consultation paper?


    11. On what public bodies should the duty for reporting on outcomes be placed?

  


  
    

    CHAPTER 2 - A SCOTLAND FOR EACH CHILD


    Getting it right for every child requires a positive shift in culture, systems and practice from the managers and practitioners who work in frontline services for children, young people and families. By working together in an integrated and consistent way where appropriate, we can expect significant benefits to accrue to organisations as well as children and young people.


    Adam Ingram MSP

    A Guide to implementing Getting it right for every child

    2010


    82. Services are moving towards more child-centred, holistic approaches to supporting children and young people - but we want the pace of change to quicken. Our starting point is Getting it right for every child. It creates a single system of service planning and delivery across children's services rooted in cooperation between services with the child at the centre, encouraging streamlining and collaboration, and preventing services working in isolation from each other. Moreover, it puts the voice of the child at the heart of service delivery, rather than pushing it to the margins.


    83. We need children's services that are joined up, not just at individual points in a child's development, but across their whole lives. Central to this is putting in place a new professional role, one that builds on the existing responsibilities of different practitioners but makes sure that children's and young people's wellbeing is being supported at all stages of their lives. That role is the Named Person, supported by the Child's Plan for those children and young people requiring the involvement of different services to support their needs.


    84. At the same time, there are certain stages in children's lives where service support is critical. We understand the crucial role that early learning and childcare can play: high quality, flexible early learning and childcare are major factors in supporting healthy development in the early years of a child's life. The Children and Young People Bill not only signals the importance we place on this key service as a driver of early years change, but a major shift in how these services should be delivered to support parents and children.


    85. For some children and young people, some stages in their lives are marked by family breakdown and uncertainty in their care. For these most vulnerable children and young people, we have a duty to make the systems of support for care and adoption as effective, sensitive and seamless as possible. In this Bill, we set out provisions that are designed to make substantial improvements in the lives of looked-after children and young people.


    2.1 Improving access to high quality, flexible and integrated early learning and childcare


    86. Care and learning starts and resides with parents, but formal early learning and childcare is an essential part of the learning journey. The Early Childhood Education and Care Communication from the European Commission, February 2011 stated that:


    Early Childhood Education and Care (ECEC) is the essential foundation for successful lifelong learning, social integration, personal development and later employability. Complementing the central role of the family, ECEC has a profound and long lasting impact, which measures taken at a later stage cannot achieve. Children's earliest experiences form the basis for all subsequent learning. If solid foundations are laid in the early years, later learning is more effective and is more likely to continue life-long, lessening the risk of early school leaving, increasing the equity of educational outcomes and reducing the costs for society in terms of lost talent and of public spending on social, health and even justice systems.


    87. The Scottish Government is committed to improving and increasing high quality, flexible and integrated early learning and childcare which is accessible and affordable for all, matching the best in Europe. The benefits are wide ranging socially, economically and educationally. We want to support better outcomes for our children; and through universal services, our most disadvantaged children. We also want to support employability for parents and economic security for families as well as a better work-life balance, which is crucial for the wellbeing of children.


    88. We are setting out the steps needed over the next decade to achieve this ambition. We do not currently have all the levers to do this: the tax and benefits system plays a crucial role in shaping how services are funded, organised and delivered and the powers for this remain with the UK. But despite the current limitations, the Bill gives us the opportunity to make fundamental changes to our early learning and childcare provision. It allows us to increase:


    
      	the amount of funded hours children are entitled to;


      	the flexibility of how those hours are delivered to support parents' working patterns, support parents into work and provide greater consistency for children; and


      	the financial support parents receive for early learning and childcare costs through access to an additional 125 funded hours.

    


    89. The proposals and consultation will also set the stage for more fundamental, long-term consideration of how we provide high quality, integrated early learning and childcare that meets the needs of all children, families, parents and employers in the future.


    90. A major step towards this ambition is to extend the flexibility and expand the provision of funded early learning and childcare. Our intention is to:


    
      	increase the funded annual provision from 475 hours pre-school education for 3- and 4-year olds to a minimum annual provision of 600 hours early learning and childcare for 3- and 4-year olds and looked-after 2-year olds; and


      	make early learning and childcare more flexible and seamless for the child, and better suited to the needs of families.

    


    The term early learning and childcare emphasises the holistic and seamless provision of nurture, care and development of social, emotional, physical and cognitive skills, abilities and wellbeing, whatever formal provision the child is receiving. Further integration of early learning and childcare including workforce, regulation, funding and delivery across all sectors could form part of a future, wider vision of universal high quality early learning and childcare for all.


    What exists now


    91. Local authorities are:[27]


    
      	required to secure school education (nursery school or classes) for prescribed pre-school children from the school term following their third birthday, should their parents wish a place;


      	required to provide 475 hours over the school year commencing 1 August for 12 months, or a proportion of that according to the child's birth date;


      	required to have regard to guidance issued by Scottish Ministers when exercising their functions in relation to pre-school education[28];


      	required to endeavour to secure improvement in all pre-school education centres, including partner providers;


      	empowered to secure pre-school education beyond their statutory duties, for example, additional education for 3- and 4-year olds or earlier than the first term after the child's third birthday; and


      	entitled to charge for services, which are provided outwith their statutory duty.

    


    92. The introduction of 412.5 hours annual funded pre-school education in 2002 was defined in guidance in general terms as 12.5 hours/week over three terms, totalling 33 weeks, with the aim of providing a broad range of planned learning opportunities in line with Curriculum for Excellence. This was subsequently increased to 475 hours annually as 12.5 hours/week over 38 weeks in 2007. In practice, this has translated into five 2.5 hour sessions each weekday during term time, embedded in the education system. Uptake of pre-school entitlement is near universal at 99.5%.[29]


    93. However, we are currently not providing a universal coherent system of early learning and childcare, and the majority of parents are 'topping up' their pre-school education through multiple forms of formal early learning and childcare and informal arrangements. By the age of 3 or 4, Growing Up in Scotland longitudinal research[30] found that around 60 percent of families were using two or more forms of childcare: around a third were using 9-16 hours a week; a third, 17-30 hours a week; and a further third, more than 30 hours. 'Topping up' with 'childcare' can be perceived as something different or less than pre-school education, with a lack of continuity and consistency of early learning and childcare for the child, while parents are left to juggle a range of formal and informal arrangements for their children. Parents have identified that the free pre-school education hours need to be more flexible and potentially extended for those who need it.[31]


    94. The division between early learning and childcare, embedded in current legislation, does not give our children the best start in their lives. It contradicts a prevailing view that: the learning journey begins when, and is influenced before, a child is born; pre-birth-3 is the most important time in a child's life for shaping that child's life chances; and Curriculum for Excellence from the early level at 3 years is a holistic approach to children's wellbeing and development. Many nurseries from the public, private and third sector provide longer sessions of early learning and childcare with more seamless integration of care, nurture and learning; we want this to become the core model, providing more consistent support for children and more flexible support for parents.


    95. In addition, the integration of early learning and childcare is a step towards the development of a universal early learning and childcare system with high quality and consistent provision for children from 1 to 5. The Organisation for Economic Co-operation and Development (OECD) noted in Starting Strong III: A Quality Toolbox for Early Childhood Education and Care (2012) that:


    The separation of "education" and "care" can, in some cases, undermine the delivery of quality goals. The result can be a lack of coherence for children and families, with a confusing variation in objectives, funding streams, operational procedures, regulatory frameworks, staff training and qualifications… If childhood is seen as an important stage of life, countries are more likely to integrate "child care" and "early education", which contributes to more holistic child development and greater clarity in objectives for centres, practitioners, parents, and other stakeholders.


    The most successful ECEC systems have managed to integrate broad based goals for "child care" with specific "early education" aims.


    We already have the powers now to increase the amount of funded support, but what we cannot do without legislation is change the nature of the support that can be funded.


    96. Average costs of early learning and childcare UK-wide are estimated at around £100 per week, £5,000 per year for a part-time (ie. 25 hours/week) place.[32] Costs are currently supported by Child Tax Credit, Working Tax Credit and in particular, the childcare element of Working Tax Credit. Research from the Institute of Fiscal Studies suggests that the proposed changes to the welfare system will increase the number of children in absolute poverty across the UK by 500,000 by 2015 with a total increase of 800,000 by 2020. We do not have control over those changes, but can support families through the funded early learning and childcare provision.


    97. The Scottish Government is committed to improving and increasing early learning and childcare for all, with an initial focus on the most vulnerable. Through this Bill we will also seek to provide an additional specific priority for our most vulnerable 2-year olds. There is evidence, most notably from the EPPE study (2004), to suggest that high quality, early learning provision is particularly effective in improving outcomes for the most vulnerable young children.


    98. From April 2012, we invested an additional £1.5 million per annum in local authorities in their role as corporate parent to deliver early learning and childcare for looked-after 2-year olds. Our aim is to build on existing provision using an individualised approach that could include: work with parent/s; work in the home; work in groups; or work on specific programmes, including transition periods for children moving away from or returning home.


    What we propose


    99. Through the Bill, we propose to:


    
      	provide more flexibility in the provision of funded early learning and childcare to meet parent and work-life balance needs and greater consistency of early learning and care for children;


      	increase the amount of funded early learning and childcare to a minimum of 600 hours contributing to supporting the costs of more consistent early learning and childcare;


      	guarantee a minimum provision for the most vulnerable 2-year olds (and work with parents) within settings appropriate to the age and needs of the child;


      	improve outcomes for children as evidenced through increasing access to formal early learning and childcare;


      	signal an important shift from the traditional divide of childcare and early education; and


      	set the stage for more fundamental consideration of how to provide high quality early learning and childcare that meets the needs of all children, families, parents and employers in the future.

    


    100. Consequently, we propose that the legislation should require local authorities to:


    
      	secure a minimum provision of 600 hours per annum early learning and childcare for 3- and 4-year olds;


      	offer a range of uptake options to parents - these could include options such as compressed hours over 2 or 3 days, hours outwith term times, or longer sessions of early learning and care;


      	consult locally on the needs of parents and demand for places; and


      	provide a minimum provision of 600 hours per annum early learning and childcare for looked-after 2-year olds, including joint work with parents or carers where appropriate.[33]

    


    101. It will be important that local authorities consult locally on the needs of parents and local demand, but it will also be important that parents are offered a range of agreed options so that they are guaranteed consistency across different local authority areas. There are a number of ways this expanded provision could be delivered. For example:


    
      	12.5 hours/week extended to 48 weeks to cover non-term times (600 hours pa)


      	15 hours/ week extended over 40 weeks (600 hours pa)


      	16 hours/week delivered through 2 compressed days (9:00-5:00) (608 hours pa)


      	16 hours/week delivered through 5 longer sessions of 3 hours and 20 minutes, including breakfast, or lunch, or at the end of the afternoon session (608 hours pa)


      	6.5 hours/day (9:00-3:30) over 5 days a fortnight, e.g. Monday, Tuesday, alternate Wednesdays; or alternate Wednesdays, Thursdays and Fridays (617.5 hours pa)

    


    102. Cross-border local authority placements will require further consideration, either through the need to legislate to ensure that where a cross-boundary placement is requested, costs are met by the home authority; or the need to develop an agreement between local authorities through guidance.


    103. Local authorities have a number of stand-alone early learning and childcare services, but would also need to adapt and increase current delivery of their 2.5 hour sessions. Local authorities could also continue to secure a range of delivery options through partner providers.


    104. Scottish Government, local authorities, Education Scotland and the Care Inspectorate will continue to develop and evolve the concept, frameworks and delivery of early learning and childcare to drive up standards, quality, and consistency for the benefit of all children in formal early learning and childcare. Education Scotland and the Care Inspectorate will continue to cooperate and coordinate the regulation and inspection of early learning and childcare.


    Consultation questions


    12. Do you agree that the Scottish Government should increase the number of hours of funded early learning and childcare?


    13. Do you agree that the Scottish Government should increase the flexibility of delivery of early learning and childcare?


    14. Do you think local authorities should all be required to offer the same range of options? What do you think those options should be?


    15. How do you think the issue of cross-boundary placements should be managed, including whether this might be through primary or secondary legislation or guidance?


    16. Do you agree with the additional priority for 2-year olds who are 'looked after'? What might need to be delivered differently to meet the needs of those children?


    2.2 The Named Person


    105. Different services will address the needs of children and young people at different stages of their lives. However, where children and young people face issues that are not easily addressed by the practitioners with whom they and their families are in regular contact, it is not always clear where they can turn to for help. When practitioners working with children, young people and their families come across something that lies outside their responsibility and ability, it is not always simple for them to identify who they should speak to, and how the issue should be addressed. Put simply, a child's or young person's development is not only about how the different elements of their wellbeing are addressed - whether it is ensuring they are healthy, or safe, or achieving, for example - but how services can ensure that all of their needs are recognised and acted upon. In Chapter 1, we set out a definition of wellbeing that covered all the factors that can affect every child's and young person's development. Here we set out the practical steps to ensure that factors adversely affecting individual children's and young people's wellbeing can be identified and acted upon.


    106. Getting it right for every child aims to have in place a network of support to promote wellbeing so that children and young people get the right help at the right time. This network will always include family and/or carers and it will include a role that we believe should be put into legislation: the Named Person. The Named Person is a practitioner who can monitor what children and young people need, within the context of their professional responsibilities, link with the relevant services that can help them and be a single point of contact for services that children and families can use if they wish. The Named Person is in a position to intervene early to prevent difficulties escalating. The Named Person offers a way for children and young people to make sense of a complicated service environment as well as a way to prevent any problems or challenges they are facing in their lives remaining unaddressed due to professional service boundaries. Their job is to understand what children and young people need and make the connection to those services that can help.


    What exists now


    107. The responsibility of practitioners to look after the welfare of children and young people is set out in different legislation. The duties on health boards are set out in the National Health Service (Scotland) Act 1978. In terms of health boards' general duties, section 2A(1) of that Act states that it is the duty of every health board and special health board to promote the improvement of the physical and mental health of the people of Scotland. Section 2B(1) provides that it is the duty of every health board and special health board to ensure the public are involved and consulted on the planning, development and significant operational changes to services. A comparable set of duties is provided for educational services in the Education (Scotland) Act 1980 and the Standards for Scotland's Schools etc. Act 2000.


    108. Within these overall duties, specific roles have been defined for the care and welfare of children in different contexts. The key role in health services is the public health nurse and health visitor for children up to school age. Thereafter, education becomes the universal service with the most significant contact with children and young people and the role of teachers becomes critical in their overall development.


    109. Despite these relatively long-established roles, there is evidence that coordination between different services, particularly in cases where it is not clear where responsibility for a child's overall welfare lies, has not worked as well as it should. In the report, For Scotland's Children in 2001, children and families criticised:


    
      	the need to repeat the same information to different agencies with which they may be involved;


      	the absence of mutual awareness between service providers of what each were doing in support of a child or young person; and


      	services not being coordinated and sometimes pulling in different directions.

    


    The report concluded: "It would be helpful to have one point of entry to services".


    110. Similarly, every inquiry into a child's death in the UK over the last 20 years has demonstrated clearly that effective sharing of information within and between agencies is fundamental to improving the protection of children and young people. The appropriate sharing of information is integral to acting early to improve outcomes for children and their families and preventing tragedy. It is essential that information is shared not only in response to a crisis or serious occurrence but, in many cases, information should be shared about relevant changes in a child's and young person's life so that any patterns of more serious concerns would come to light. There is no commonly agreed process for routine information sharing about concerns about wellbeing with universal services, leading to a fragmented approach to dealing with concerns about a child.


    111. The role of the Named Person was developed to address these problems. As a core element of Getting it right for every child, the role is already in operation in some areas, and there is evidence of good practice in its adoption across the country. It was a key element in the success of the Highland Pathfinder in improving outcomes for children and young people and increasing efficiencies in services, as already set out in the Introduction.


    112. In health services, the role of midwives, public health nurses/health visitors and family nurses is set out in guidance: for example, the Pathways for Maternity Care, the Universal Pathways for children, women, young people and families and Pathway of Care for Vulnerable Families identifies the midwife as the Named Person throughout pregnancy and hands this over to the public health nurse shortly after birth. The Pathways are applied with a degree of personalisation depending on needs and preferences. Similarly, in schools, many senior staff already take responsibility for the wellbeing of children in line with the responsibilities of the Named Person. Curriculum for Excellence means that they will have regard to, and will support, the child's wellbeing.


    113. Overall, some parts of Scotland have the Named Person role in place but it has not been implemented consistently across the whole country or across all services. We believe the time is right to consider a comprehensive approach to providing a Named Person for all children and young people, one based on a set of legislative duties. Such a universal approach would:


    
      	recognise that all children and young people could benefit greatly from the role;


      	make clear to children and young people that the Named Person is a role that they should have by right wherever they live across Scotland;


      	ease the implementation by encouraging national approaches across different areas and across different services; and


      	ensure that when information is to be shared across service and geographical boundaries, it can be directed to the right person with the minimum of delay.

    


    What we propose


    114. We intend for every child to have a Named Person from birth up to leaving school, with provisions made for children and young people in special circumstances. The role of Named Person will build on and strengthen the existing roles in the universal services of public health and school education. It will clarify the responsibility of other agencies to monitor wellbeing and help them know what to do and who to contact if a child needs extra help or there are concerns about a child's wellbeing that they cannot themselves meet.


    115. The Named Person is a key role in how collective cooperation and responsibility can deliver what children and young people need as part of early intervention and their core duties within universal services. Building on what practitioners do in the course of their day-to-day work - whether public health nurses working with younger children or members of school staff with management responsibility for pupil support - the Named Person has a number of distinctive roles.


    
      	The Named Person would be a key point of contact for the child or young person and their parents/carers when seeking information or advice, and for any practitioners wishing to discuss a concern about the child or young person. They would be the person who makes sure children, young people and their families understand what is happening and that they are fully engaged in decisions that affect them when it comes to the involvement of services.


      	The Named Person would make sure that the views of children, young people and their families are sought and recorded as part of the planning process and that, when information needs to be shared with another agency, they know why this information is to be shared and what will happen as a result of that sharing. The Named Person would ensure that consent has been given and recorded, unless, in exceptional circumstances, there is good reason not to seek consent.


      	The Named Person would aim to be aware of risks and needs and identify concerns that suggest a child or young person may be at risk in the longer term if wellbeing is not being addressed now.


      	The Named Person would lead on implementing and keeping under review the outcome and effectiveness of the Child's Plan within their own service (the Child's Plan is discussed in more detail in the following section). For the services provided by their agency, the Named Person will normally be responsible for coordinating the help children and young people receive.

    


    We propose that the role would be set out in legislation and potentially supplemented by more detailed guidance by Scottish Ministers.


    116. Through the Children and Young People Bill and, where appropriate, existing legislation, we propose to place the responsibility on different public bodies at different stages in a child's and young person's life for ensuring the Named Person is in place:


    
      	from birth up to school age, health boards would be responsible for ensuring all children and young people have a Named Person and for the conduct of the duties set out in the Bill; and


      	from school age up until 18, local authorities would be responsible for the Named Person and the accompanying duties.

    


    117. In practice, this would most likely result in the pattern set out below. However, legislation would not prescribe which practitioners should perform the duty, only which public bodies have responsibilities for ensuring the Named Person is in place. In practice, the following might have roles at the following stages.


    
      	Birth. At this early stage, the most appropriate Named Person for the child is the midwife who currently records personal information for use within her own agency, to be shared with other agencies when appropriate.


      	Shortly after birth - School age. The midwife would transfer any record to the public health nurse or health visitor who would then take on the role of Named Person. He or she would remain as the Named Person until the child reaches school age (typically at 5) and would be the point of contact for any person who may have a concern about the child pre-school.


      	At school. Once the child starts school, the role of Named Person would transfer to education. In primary schools, this may be at Head or Depute level. In secondary school, it might be a member of the Senior Management team who has lead responsibility for pupil support, and then delegated to a member of staff with a pastoral remit for the child, such as a guidance/pastoral care teacher.

    


    118. There will be circumstances when the above arrangements would not work. For certain groups of children and young people whose pattern of involvement with educational services would make the above arrangements difficult to implement, the Bill would set out alternative arrangements, to be supplemented in guidance issued by Scottish Ministers.


    
      	Children and young people in independent or grant-aided schools. For children and young people attending independent or grant-aided schools, the intention would be for these schools to designate staff to fulfil the responsibility of the Named Person in the same way as in public schools. Consequently, the duty to ensure a Named Person is in place would be placed as follows: in independent schools, on the proprietors; and in grant-maintained schools, on the managers.


      	Children and young people who are educated at home. Where a child has been in public school but has been withdrawn to be educated at home, the duty would remain with the local authority to provide a Named Person - in practice, through a link officer within the educational services. For those children and young people who have never attended public school, the public health nurse would make enquiries with the family as to their intentions regarding the education of their children when the child becomes of school entry age and advise the local authority should home education be the choice. The local authority should record that decision. There would be no further duties on the local authority, unless the child or family wanted help or another agency reported concerns that needed a response from the family.


      	Children and young people in gypsy/traveller communities. Due to their family's lifestyle, children and young people in traveller communities often do not have regular access to health services or attend school regularly. The role of the Named Person would be the responsibility of the health board until the child would normally enter primary school and become the local authority responsibility. Within the local authority in practice, this might fall to the designated officers within Councils responsible for traveller education issues. Within the health board, arrangements will need to be agreed at local level.


      	Young people who leave school before 18. Those young people who leave school at 16 would be entitled to have a Named Person provided by the local authority. Local authorities would need to make arrangements for the provision of a Named Person. Scottish Ministers may be empowered to issue guidance to set out how this might work in practice.

    


    119. The Bill also proposes that the public bodies responsible for the Named Person put in place arrangements for the following issues:


    
      	telling children, young people and families who their Named Person is, any changes in the Named Person (particularly how to access alternative individuals if the Named Person is absent and temporarily unable to perform their duties) and the transition between different public bodies responsible for the Named Person;


      	ensuring other relevant public bodies who would have a significant role in the wellbeing of children and young people can identify the Named Person for a particular child quickly; and


      	providing children, young people and families with a means of complaining about the conduct of their Named Person, in line with the existing systems in place for that profession.

    


    Scottish Ministers would be able to provide more detailed guidance about these issues.


    120. In addition to the duty on specific public bodies to put the Named Person in place, there would be a more wide-ranging duty on all relevant public bodies to cooperate with the Named Person in the conduct of their duties. This will be of particular importance in the following areas.


    
      	Information sharing. The role of the Named Person depends on the successful sharing of information between services where there are concerns about individual children and young people. Information sharing can be a complex and, at times, confusing legal environment for practitioners. Scottish Ministers will consider issuing guidance that would help to clarify the circumstances under which information about the risks to the wellbeing of a child or young person can be shared with or through the Named Person, but the intention is that such information sharing would occur within existing legal frameworks.


      	Planning. In developing a Child's Plan or coordinating support for individual children and young people, the Named Person can require significant cooperation from a range of services. This is particularly true where a child's and young person's needs require the involvement of many different services. In such circumstances, the Named Person may not be the right person to take forward the coordination of support for that individual. Within the Getting it right for every child approach, this multi-agency coordinator responsibility would typically be performed by a separate role: the Lead Professional.[34] Alongside the provisions of the Bill, we are taking forward our plans for developing the Lead Professional role. Scottish Ministers would also be able to issue guidance about how the duty to cooperate with the Named Person on service planning for individual children should be conducted.


      	The role of adult services. Concerns about individual children and young people may often not come from children's services, but from practitioners working with adults who may have dependent children, or who live in households with dependent children. For example, addiction workers may have information about the capacity of their clients to ensure the wellbeing of their dependent children, or housing officers may be aware of an important change in the housing circumstances of vulnerable families. We want the duty to cooperate with the Named Person to extend across all services provided by the relevant public bodies, so that those in adult services understand their duty to share concerns with the Named Person, and other services as appropriate, about risks to children and young people. Guidance by Scottish Ministers could set out clear expectations.

    


    The relevant public bodies to which this duty would apply are set out in Annex B, but we welcome your views on the bodies identified.


    Consultation questions


    17. Do you agree with the proposal to provide a point of contact for children, young people and families through a universal approach to the Named Person role?


    18. Are the responsibilities of the Named Person the right ones? Are there any additional responsibilities that should be placed on the Named Person?


    19. Do you agree with the proposed allocation of responsibilities for ensuring that there is a Named Person for a child at different stages in their lives set out in the consultation paper?


    20. Do you think that the arrangements for certain groups of school-aged children as set out in the consultation paper are the right ones? What, if any, other arrangements should be made? Have any groups been missed out?


    2.3 The Child's Plan


    121. Where children and young people are getting different services, they will be part of different planning systems. That can be bewildering to the children, young people and their families, particularly when the planning for these services is not joined up and they are repeatedly being asked for the same information by different services. There is a risk that children and young people will experience a public sector that operates in an uncoordinated way towards their needs. Services should not work in isolation, so their planning should not either. We believe legislative steps can be taken to ensure that planning is more coordinated.


    122. Assessment and planning are part of the everyday processes practitioners in health, education and social work and some third sector organisations employ to help children and their families. Practitioners work with children and families to ensure they are linked to the most appropriate help to meet their needs. Other agencies, such as the police will share relevant information to help assist others working with the child and family to understand what is going on in a child's life in order for appropriate help to be organised.


    123. A single planning approach was introduced in the Highland Pathfinder, with a Child's Plan that brought together the key information about a child's or young person's development, the activities to support that development and the individuals responsible for delivering those activities. It led to more consistency in the process of gathering information and an improvement in the quality of information shared across services.


    What exists now


    124. The Children (Scotland) Act 1995 sets out the requirement on local authorities to safeguard and promote the welfare of children in their area who are in need and, insofar as is consistent with that duty, to promote the upbringing of such children by their families by providing a range and level of services appropriate to the child's needs (section 22). A child is 'in need' if disabled or adversely affected by a family member's disability or, in order to have the opportunity of achieving or maintaining a reasonable standard of health or development, local authority services are required to be provided to that child in terms of Part II of the 1995 Act. Section 17 imposes a duty on local authorities to safeguard and promote the welfare of looked-after children.


    125. The Looked After Children (Scotland) Regulations 2009 requires the local authority to prepare a plan for a child (section 5) after undertaking a detailed assessment of the child's needs in terms of section 4. Part XII of these Regulations also sets out review timescales if agreement on timescales cannot be reached.


    126. Similarly, personalised health plans built on universal pathways might record:


    
      	pregnancy and post-natal care;


      	support (core and additional) delivered from infancy to school age;


      	immunisations; and


      	any specialist health care being provided.

    


    It is important to note that although health boards all use the national guidance of the Pathway for Maternity Care and the Universal Pathways for Children as a basis for developing local pathways and care planning processes there are significant differences across Scotland. This is driven by local priorities often developed with partners in Community (Health) and Care Partnerships and can result in inconsistencies between neighbouring health boards.


    127. Further assessment and planning requirements for children and young people with very specific and complex needs are set out in a range of legislation, particularly:


    
      	The Adoption Agencies (Scotland) Regulations 2009 (regulation 12);


      	The Intensive Support and Monitoring (Scotland) Regulations 2008 (regulation 4);


      	The Adoption and Children (Scotland) Act 2007 (section 9);


      	The Education (Additional Support for Learning) (Scotland) Act 2004 (section 8);


      	The Mental Health (Care and Treatment) (Scotland) Act 2003 (section 62); and


      	The Support and Assistance of Young People Leaving Care (Scotland) Regulations 2003 (regulation 7).

    


    128. An education plan might arise because of the need for:


    
      	classroom support;


      	an individualised educational programme that sets out support for short- and long-term learning targets; and


      	a coordinated support plan where the child has long-term difficulties (lasting over a year and requiring two or more agencies to work together) that are affecting their ability to meet their educational objectives.

    


    129. Typically, children and young people who have more complex needs requiring multiple agencies to work together may have a plan because:


    
      	they are looked after and/or accommodated;


      	they are at risk of harm and need a child protection plan;


      	they are affected by disability which has an impact beyond their learning objectives;


      	they have complex health needs; or


      	they have complex family situations that are having an impact on their wellbeing.

    


    130. All the plans outlined above will be subject to review processes and some will have statutory or procedural timescales attached to them. As a result of the plethora of plans and the variety of processes within which they are managed, children and their families, particularly where there are complex issues in their lives, often have to attend a range of meetings to address several plans that the child may have. Practitioner experience is that children and their families are confused about why they have to go to meetings, and find the discussions repetitive. For practitioners, there are workload challenges in that reports need to be provided for each meeting, and they have to attend a range of different meetings to address various specific issues.


    131. For example, a child may be looked after at home, and may be considered to be at risk of harm, so their name may be on the Child Protection Register. Each of these processes currently demands meeting their own timescales. Getting it right for every child seeks to rationalise this. From the Highland Pathfinder, there is evidence that the approach produces better outcomes, reduces bureaucracy, releases resources to concentrate on more vulnerable children and increases trust within and across agencies and with children and their families. Most importantly, the child and family have a better understanding of what is to be done by whom, when and for what purpose; what the responsibilities are of each of the partners to the plan (including their own responsibilities) and what the desired outcome is.


    What we propose


    132. We propose to introduce a duty on public bodies to ensure that all statutory planning and assessment relating to a child or young person's wellbeing is appropriately integrated into a single framework and that all relevant planning activity in regard to individual children is brought together into a Child's Plan. Each child and young person who is assessed as needing help, over and above that delivered through the core support received from health and educational services, will have that support coordinated and recorded within a single plan. Consequently, not all children and young people would have a Child's Plan, but we propose that the duty is aligned with section 22 in the Children (Scotland) Act (which may be amended along the lines suggested in Chapter 1 above) to establish a duty on the local authority to safeguard and promote the wellbeing of children in their area who are in need up to the age of 18.


    133. No matter what the presenting problem, the Child's Plan should address all circumstances that are getting in the way of improving the child's or young person's wellbeing. The Child's Plan will identify whether help is needed from a single agency or from a group of agencies working together to deliver the help. In introducing a statutory requirement for a Child's Plan, we do not propose altering the specific statutory duties placed on agencies for particular purposes (as indicated above). These other plans have placed specific responsibilities on agencies and their employees for particular purposes, and for that reason, should be considered as part of a broader framework of support for the wellbeing of the individual child or young person


    134. The Bill would not set out the content or format of the Child's Plan, nor how it should specifically relate to the other statutory plans for children and young people. We propose that this will be detailed in guidance to be issued by Scottish Ministers. However, it is likely that the Child's Plan would contain the following information:


    
      	the assessment of the child's or young person's needs including an assessment of risks;


      	what is to be achieved in the long and short term;


      	any additional existing considerations relevant to the child's or young person's particular circumstances, such as specialist assessments or statutory arrangements;


      	who will be involved and what their role will be;


      	what actions are to be taken to improve wellbeing;


      	the views of the child or young person;


      	any relevant transition arrangements;


      	timescales for review; and


      	contingency arrangements.

    


    135. The duty to produce, maintain and, where appropriate, transfer the responsibility for the Child's Plan should be aligned with the responsibilities for ensuring that the child or young person has a Named Person. As already noted, the Named Person has responsibility for producing a Child's Plan within their own agency or to transfer responsibility should the plan need to be coordinated by another agency because the child's predominant needs no longer lie in universal services. Other public bodies have the responsibility for cooperating as required in the production of a Child's Plan and its maintenance. Responsibility for maintaining and reviewing Child's Plans should transfer with any change in the Named Person.


    136. Children and their families should have the right to be involved in the development of the plan and to have their views sought and recorded by the person who is coordinating the plan. They should always be able to understand what is being said and be supported in contributing to decisions and understanding what is happening. They should always be given a copy of the plan in a suitable format and should help to review the plan.


    Consultation questions


    21. Do you think a single planning approach as described in the consultation paper will help improve outcomes for children?


    22. How do you think that children, young people and their families could be effectively involved in the development of the Child's Plan?


    2.4 Getting it right for every looked-after child and young person and care-leaver


    137. The role of the care system has changed greatly over time. For some looked-after children and young people, it means short-term accommodation away from a family home while behavioural or parenting and family issues are tackled; for others it means moving to a new long-term carer. The care system deals with children and young people who have experienced a difficult start to life, many of whom have experienced abuse or neglect and who themselves may have challenging behaviours. Many children or young people who come into care experience long-term 'supervision' at home with their parents before reaching a crisis point which sees them come into accommodated care. The time taken to support parents to overcome difficulties can take a long time - often running into years. Some children return home successfully after receiving family support. But when decisions are made to accommodate a child permanently elsewhere, the time spent rightly trying to improve the family environment can also undermine a young child's essential brain development. This, in turn, can lead to what is commonly referred to as 'attachment difficulties' - when a child has a partial and problematic attachment to the birth parent (influenced often by substance misuse and a chaotic environment) and this makes it difficult to re-home a child without sustained, intensive therapy. Finally, this can lead to a child being seen as disruptive or difficult to place, and can prolong the process of finding them a safe, stable, permanent and nurturing home.


    138. We need a care system that provides effective, rapid support for children and young people, centred on their long-term as well as their short-term needs and focused on securing healthy, caring permanence. We have a care system that provides different options for children and young people in difficult family circumstances, but the options, and the system as a whole, needs to change if it is to do justice to a child's and young person's overall wellbeing. Through legislation, we are proposing changes in the following areas:


    
      	right to support for looked-after children;


      	corporate parenting;


      	kinship care; and


      	adoption and permanence.

    


    In addition, we are proposing regulatory changes to improve foster care on which we wish to consult, although we are not proposing legislative changes in this area.


    Right to support for looked-after children


    139. Local authorities have a statutory duty to prepare young people for when they will stop being looked after (known as 'throughcare') and to provide advice, guidance and assistance for young people who have ceased to be looked after (or 'aftercare') over school age up to 18 and a power to do so up to 21.


    140. The statutory duties on local authorities to provide throughcare and aftercare are set out in the Children (Scotland) Act 1995 in sections 17, 29 and 30.


    
      	Section 17 provides that the local authority has a duty to provide assistance with a view to preparing a child for when he or she is no longer looked after by a local authority.


      	Under section 29(1) there is a duty to advise, guide and assist those who left care over school age and who are under 19 unless the local authority is satisfied that the young person's welfare does not require it. Under section 29(2) there is a power to provide advice, guidance and assistance to young people between 19 and 21 who left care over school age, where they apply to the local authority, unless the authority is satisfied that the young person's welfare does not require it.


      	Under section 30 there is a power for local authorities to provide financial assistance to young people under the age of 21 who were looked after by a local authority, and who left care over school leaving age. This financial assistance can be directed towards expenses of education, training and accommodation.

    


    141. The primary reason for legislative change is that the current cut-off age of 21 for leaving care support is out of step with ordinary families. There is a case to increase this particularly in light of compelling research from the United States showing that, while care-leavers continue to develop after leaving care, they do so often a few years behind their peers who have not needed to experience care.


    142. We, therefore, seek to amend section 29 of the Children (Scotland) Act 1995 to extend the right of young people leaving care to request help from a local authority up to the age of 25. We also seek to amend section 30 in line with this change, to extend the opportunity to provide financial assistance to young people leaving care up to the age of 25.


    143. This change will provide young people with the opportunity to continue to receive support beyond the current cut-off age, up to the age of 25. This will be more in step with ordinary families who provide support to their children throughout their early adult lives. The change will not affect a young person's right to opt out of receiving support if they do not want it, nor the local authority's right to decline the application if it is satisfied that the young person's welfare does not require it.


    Consultation question


    23. Do you agree that care-leavers should be able to request assistance from their local authority up to and including the age of 25 (instead of 21 as now)?


    Corporate parenting


    144. Corporate parenting means the formal and local partnerships needed between all local authority departments and services, and associated agencies, which are responsible for working together to meet the needs of looked-after children and young people and care-leavers. Guidance on Corporate Parenting is set out in These Are Our Bairns: A Guide for Community Planning Partnerships on Being a Good Corporate Parent (Scottish Government, 2008). Corporate parenting operates at the strategic, operational and individual level. The three key elements are:


    
      	the statutory duty on all parts of a local authority to cooperate in promoting the welfare of children and young people who are looked after by them, and a duty on other agencies to cooperate with councils in fulfilling that duty;


      	coordinating the activities of the many different professionals and carers who are involved in a child or young person's life, and taking a strategic, child-centred approach to service delivery; and


      	shifting the emphasis from 'corporate' to 'parenting' - the local authority delegates this function to those providing day-to-day care for the child or young person.

    


    145. The statutory duties of local authorities to children looked after by them are set out in section 17 of the Children (Scotland) Act 1995. Section 21 also sets out the requirement for local authorities to work together, and to request help from Health Boards if required.


    146. Looked-after young people tend to be younger when they move to adult living than their non-care peers; however, this guidance is clear that young people should continue to be looked after until 18, if that is in their best interest. Care-leavers should be supported to make a successful transition to independent living when they are ready to do so and there should be mechanisms in place to allow them to return to their last care placement in times of difficulty. The transition to independence is one where young people are particularly vulnerable and councils, as their corporate parents, need to ensure that the right supports are in place.


    147. The primary reason for legislative change is that corporate parenting is implemented inconsistently across Scotland. There is a lack of shared understanding about the definition of corporate parenting, a lack of clarity about how the concept translates to professionals working within health, housing and education, and a lack of clarity around powers to ensure partners are working together.


    148. We are, therefore, seeking to make a legislative change which firstly defines corporate parenting, and secondly clarifies the public bodies to which this definition applies. This will enable the Scottish Government to clarify the corporate parenting roles for various professionals, and to issue guidance to support them in their role.


    Consultation questions


    24. Do you agree that it would be helpful to define corporate parenting, and to clarify the public bodies to which this definition applies? If not, why not?


    25. We believe that a definition of corporate parenting should refer to the collective responsibility of all public bodies to provide the best possible care and protection for looked-after children and to act in the same way as a birth parent would. Do you agree with this definition?


    Kinship care


    149. Since 2007 we have emphasised the principle of 'family first' when considering the needs of children who cannot live with their birth parents, as outlined in our strategy Getting It Right For Every Child In Foster And Kinship Care. The Looked After Children (Scotland) Regulations 2009 now underpin this by defining kinship care as a distinct group of carers and placing duties on local authorities to ensure that their procedures explicitly address the needs of kinship care and that they have appropriate processes in place.


    150. For children who cannot return home, there are three options available to kinship carers in planning for permanence.


    
      	Residence Order: This is an order under section 11 of the 1995 Act. A residence order regulates the arrangements about where a child under 16 should live. An order under section 11 can also grant parental responsibilities and rights and take parental responsibilities and rights away. Although it is possible for a child to be subject to a residence order and a supervision requirement simultaneously, in general, residence orders can provide for the semi-permanent and safe care environment needed to deem a supervision requirement unnecessary. Under a residence order, there is no statutory requirement for a local authority to provide support.


      	Permanence Order: The child will remain looked after. Parental responsibilities and rights can be removed or conferred on individuals, such as foster carers, including the local authority. Permanence Orders are obtained by local authorities and often follow a period where a child has been in care, usually on a supervision requirement. They are designed in part to provide a stable, long-term placement option. Depending on how parental rights and responsibilities are allocated, the local authority may provide some support to a long-term carer.


      	Adoption: All parental responsibilities and rights are passed to the adoptive parent.

    


    151. The rationale for legislative change is to provide an alternative option for a child whose long-term wellbeing is best served by being with kinship carers and who does not need regular supervision or corporate parenting. Our intention is to provide an alternative to being in care (for those children at risk of becoming looked after or already looked after in kinship care) and, in so doing, improve the support available for kinship carers. This boils down to two key areas.


    
      	Legal status. Kinship carers, in particular those caring for looked-after children, may have no parental responsibilities and rights, unless they have obtained an order under section 11 of the Children (Scotland) Act or unless the local authority applies for a permanence order. In practice, therefore, kinship carers face daily difficulties taking decisions about a child they are caring for and face a significant risk of being challenged by a parent. This uncertainty undermines the stability of care.


      	Assessment of and need for support. There is no statutory requirement for a local authority to support an informal kinship care arrangement. This follows the long-held tradition of family members helping each other at times of great difficulty. But for the many children who need to live longer term with a kinship carer and for whom formal care is not or is no longer necessary, additional help can be difficult to access when the child is in an informal placement. There is clear evidence that kinship carers need better access to support, particularly from local authorities but also wider public services.

    


    152. We wish to recognise the parenting role of kinship carers in legislation. We seek to provide a new route to permanence for kinship carers that reflects the close bonds between the child and the carer and the different expectations and circumstances compared with other forms of care, such as foster care. This provides a missing option which could positively help families to act to avoid a child coming into care, or to help a child leave formal care, with the necessary support to provide a safe and stable long term care environment.


    153. We propose to create a new order that will:


    
      	be legally secure;


      	provide a firm foundation on which to build a lifelong permanent relationship between the child and their carer but preserving the basic link between the child and their birth family;


      	give the carer clear responsibility for all aspects of caring for the child and for taking the decisions to do with their upbringing; and


      	offer an alternative to formal care and provide a right to request an assessment of need by the carer, and a right to appropriate financial and non-financial support.

    


    154. The new order will be a court order that appoints a person or persons to be the child's carer. A parent of a child could not apply but the following could:


    
      	any guardian of the child;


      	a foster carer;


      	anyone who holds a Residence Order with respect to the child;


      	anyone who has a pre-existing relationship with the child; and


      	anyone else who has parental responsibilities and rights for the child.

    


    Anyone wishing to apply for the new order would have to notify their local authority.


    155. The aim of the new order is to ensure that the carer will have clear responsibility for all the day-to-day decisions about caring for the child and their upbringing. If the court considered it necessary, the new order could remove parental responsibilities and rights from others or could limit the involvement of others in relation to decisions about the child.


    156. We propose that local authorities will be required when asked by a prospective kinship carer to help facilitate the application for a new order to a court. Support may take the form of information, advice, practical assistance and financial support.


    157. In addition, with any transfer of parental responsibilities and rights to the kinship carer, it is possible the order could provide the basis for carers to access any wider support already available to parents to help them stay in, or find work and access appropriate benefit entitlements. Where appropriate, carers may be eligible to receive additional allowances from the local authority to offset specific additional costs of care.


    Consultation questions


    26. Do you agree that a new order for kinship carers is a helpful additional option to provide children with a long-term, stable care environment without having to become looked after?


    27. Can you think of ways to enhance the order, or anything that might prevent it from working effectively?


    Adoption and permanence


    158. There is clear evidence that timescales for making decisions about a looked-after child's permanent future home can take too long. As noted in the Introduction, the report by the Scottish Children's Reporter Administration showed that it takes on average over two years to secure an adoption from first involvement with state services, and in extreme cases, has taken up to 10 years. While this report looked at the legislative environment before the Adoption and Children (Scotland) Act 2007 came fully into force in September 2009, the new Act has not yet had a transformative effect on permanence and stability.


    159. Scotland's National Adoption Register (the Register) is a non-statutory service which was set up in 2011 and is designed to increase the numbers of adoptions and speed up the adoption process for children, once adoption is identified as the best way to secure a permanent home. The British Association of Adoption and Fostering in Scotland runs and maintains the service and we wish to require local authorities to sign up to it. The Register already has a number of members and is used to match children with families on a national basis (rather than the current, more localised arrangements) and its aim is to increase, diversify and speed up adoptions for children for whom adoption is the best option for a permanent home.


    160. To support the moves to achieve effective permanence more quickly, we propose to take powers to put Scotland's Adoption Register on a statutory footing, to make its use compulsory by local authorities and to regulate the way local authorities and relevant other agencies interact with it.


    Consultation question


    28. Do you agree that local authorities should be required to match adoptive children and families through Scotland's Adoption Register?


    Better foster care


    161. Our vision for formal care is to focus ever more on fostering and residential care as intensive, therapeutic interventions which effectively address issues linked to early childhood trauma and neglect - building resilience and supporting a child's wellbeing. The Scottish Government seeks to drive change in all forms of care to create a better fit with early permanence, avoiding drift and delay. We propose to reform foster care to reflect the increasing expectations on foster care to heal, as well as care for children.


    162. To achieve this we need to enhance the capacity of foster carers from a number of different angles. Firstly, we seek to improve the ability of local authorities and agencies to recruit foster carers by standardising recruitment requirements and by introducing a simple national register of foster carers designed in part to improve matching of children with available carers and to hold in one place information on people deemed unfit to be foster carers. To support the increasing proportion of foster carers asked to care for a child with early trauma and challenging behaviour, we propose to introduce training and qualification standards.


    163. We propose to introduce limits on the numbers of children who can be accommodated together, to improve the quality of care possible for a given child; and we will explore whether statutory minimum allowances for foster carers can help improve the way authorities are able to strategically commission foster care, while ensuring appropriate financial support for children in foster care. We think that these objectives can be achieved using existing legislative powers and to a shorter possible timescale than the wider Bill, but as part of this package of reform for looked-after children, we are seeking views on these proposals.


    164. The effect of these provisions could positively evolve foster care from a system that varies greatly in each local area to one where clear, national standards exist. The fixing of placement limits could reduce burdens on foster carers and this could help make more time to focus on the needs of each child. Categorising foster carers by their skills and abilities can help support the matching process, to promote continuous professional development and help tailor remuneration and fees payable by commissioners of foster care.


    Consultation questions


    29. Do you agree that fixing maximum limits for fostering placements would result in better care for children in foster care? Why?


    30. Do you agree foster carers should be required to attain minimum qualifications in care?


    31. Would a foster care register, as described, help improve the matching by a local authority (or foster agency)? Could it be used for other purposes to enhance foster care?


    32. Do you think minimum fostering allowances should be determined and set by the Scottish Government? What is the best way to determine what rate to pay foster carers for their role - for example, qualifications of the carer, the type of 'service' they provide, the age of child?

  


  
    

    HOW TO RESPOND


    We are inviting written responses to this consultation paper by 25 September 2012.


    Please send your response with the completed Respondent Information Form (see "Handling your Response" below) to:


    childrenslegislation@scotland.gsi.gov.uk


    or


    
      Paul Ingram

      The Scottish Government

      Area 2B North

      Victoria Quay

      Edinburgh

      EH6 6QQ
    


    Handling your response


    We need to know how you wish your response to be handled and, in particular, whether you are happy for your response to be made public. Please complete and return the Respondent Information Form as this will ensure that we treat your response appropriately. If you ask for your response not to be published we will regard it as confidential, and we will treat it accordingly.


    All respondents should be aware that the Scottish Government is subject to the provisions of the Freedom of Information (Scotland) Act 2002 and would therefore have to consider any request made to it under the Act for information relating to responses made to this consultation exercise.


    Next steps in the process


    Where respondents have given permission for their response to be made public and after we have checked that they contain no potentially defamatory material, responses will be made available to the public in the Scottish Government Library and will also be on the Scottish Government consultation web pages. You can make arrangements to view responses by contacting the SG Library on 0131 244 4552. Responses can be copied and sent to you, but a charge may be made for this service.


    What happens next?


    Following the closing date, all responses will be analysed and considered along with any other available evidence to help us progress the development of the Bill.


    Comments and complaints


    If you have any comments about how this consultation exercise has been conducted, please send them to the Scottish Government at the above address.

  


  
    

    SUMMARY OF QUESTIONS


    Chapter 1: A Scotland for every child


    1. Do you feel that the legislative proposals will provide for improved transparency and scrutiny of the steps being taken by Scottish Ministers and relevant public bodies to ensure the progressive realisation of children's rights?


    2. On which public bodies should a duty to report on implementing children's rights be applied?


    3. Do you agree that the extension of the Children's Commissioner's role will result in more effective support for those children and young people who wish to address violations of their rights?


    4. Do you agree with the definition of the wellbeing of a child- or young person-based on the SHANARRI Wellbeing Indicators, as set out in the consultation document?


    5. Do you agree that a wider understanding of a child or young person's wellbeing should underpin our proposals?


    6. Do you agree that a duty be placed on public bodies to work together to jointly design, plan and deliver their policies and services to ensure that they are focused on improving children's wellbeing?


    7. Which bodies should be covered by the duties on joint design, planning and delivery of services for children and young people?


    8. How might such a duty relate to the broader Community Planning framework within which key service providers are expected to work together?


    9. Do you agree that we should put in place reporting arrangements making a direct link for the public between local services and outcomes for children and young people?


    10. Do you think that these reporting arrangements should be based on the SHANARRI Wellbeing Indicators as set out in this consultation paper?


    11. On what public bodies should the duty for reporting on outcomes be placed?


    Chapter 2: A Scotland for each child


    12. Do you agree that the Scottish Government should increase the number of hours of funded early learning and childcare?


    13. Do you agree that the Scottish Government should increase the flexibility of delivery of early learning and childcare?


    14. Do you think local authorities should all be required to offer the same range of options? What do you think those options should be?


    15. How do you think the issue of cross-boundary placements should be managed, including whether this might be through primary or secondary legislation or guidance?


    16. Do you agree with the additional priority for 2-year olds who are 'looked after'? What might need to be delivered differently to meet the needs of those children?


    17. Do you agree with the proposal to provide a point of contact for children, young people and families through a universal approach to the Named Person role?


    18. Are the responsibilities of the Named Person the right ones? Are there any additional responsibilities that should be placed on the Named Person?


    19. Do you agree with the proposed allocation of responsibilities for ensuring that there is a Named Person for a child at different stages in their lives set out in the consultation paper?


    20. Do you think that the arrangements for certain groups of school-aged children as set out in the consultation paper are the right ones? What, if any, other arrangements should be made? Have any groups been missed out?


    21. Do you think a single planning approach as described in the consultation paper will help improve outcomes for children?


    22. How do you think that children, young people and their families could be effectively involved in the development of the Child's Plan?


    23. Do you agree that care-leavers should be able to request assistance from their local authority up to and including the age of 25 (instead of 21 as now)?


    24. Do you agree that it would be helpful to define corporate parenting, and to clarify the public bodies to which this definition applies? If not, why not?


    25. We believe that a definition of corporate parenting should refer to the collective responsibility of all public bodies to provide the best possible care and protection for looked-after children and to act in the same way as a birth parent would. Do you agree with this definition?


    26. Do you agree that a new order for kinship carers is a helpful additional option to provide children with a long-term, stable care environment without having to become looked after?


    27. Can you think of ways to enhance the order, or anything that might prevent it from working effectively?


    28. Do you agree that local authorities should be required to match adoptive children and families through Scotland's Adoption Register?


    29. Do you agree that fixing maximum limits for fostering placements would result in better care for children in foster care? Why?


    30. Do you agree foster carers should be required to attain minimum qualifications in care?


    31. Would a foster care register, as described, help improve the matching by a local authority (or foster agency)? Could it be used for other purposes to enhance foster care?


    32. Do you think minimum fostering allowances should be determined and set by the Scottish Government? What is the best way to determine what rate to pay foster carers for their role - for example, qualifications of the carer, the type of 'service' they provide, the age of child?

  


  
    

    ANNEXES: MEANING OF KEY TERMS


    A: Meaning of 'child'


    Article 1 of the UNCRC identifies a child as being anyone up to the age of 18 unless under the law applicable to the child, majority is attained earlier. The age of majority is attained at 18 in Scotland unless prescribed otherwise. It is our intention that the provisions included in the Children and Young People Bill recognise the definition set out in Article 1 of the Convention.


    B: Meaning of 'public bodies'


    For the purposes of the Bill, we anticipate that 'public bodies' would be drawn from the following list:


    
      	Local authorities


      	Police


      	Health boards


      	Scotland's Commissioner for Children and Young People


      	Scottish Children's Reporter Administration


      	Children's Hearings Scotland


      	NHS Health Scotland


      	NHS 24


      	NHS Education for Scotland


      	Disclosure Scotland


      	Education Scotland


      	Healthcare Improvement Scotland


      	Care Inspectorate


      	Scottish Prison Service


      	Scottish Social Services Council


      	Bord na Gaidhlig


      	Creative Scotland


      	Scottish Enterprise


      	Scottish Funding Council


      	Scottish Legal Aid Board


      	Scottish Legal Complaints Commission


      	Scottish Police Services Authority


      	Scottish Qualifications Authority


      	Skills Development Scotland


      	SportScotland


      	Additional Support Needs Tribunal for Scotland


      	Mental Health Tribunal for Scotland


      	Parole Board for Scotland


      	Scottish Futures Trust


      	Mental Welfare Commission for Scotland


      	Transport Scotland


      	Scottish Court Service


      	Scottish Housing Regulator


      	Scottish Information Commissioner


      	Scottish Public Services Ombudsman


      	Scottish Fire and Rescue Service

    


    C: Meaning of 'United Nations Convention on the Rights of the Child'


    The UNCRC consists of 54 Articles, 43 of which set out the social, civil, political and economic rights of children (Part 1 of the Convention). The other 11 Articles in the Convention set out the administrative structures and practices which support the practical operation of the Convention. Given that the primary aim of the Bill is to improve transparency and scrutiny of the measures Ministers and public bodies are taking to further the rights set out in the UNCRC, there is no need for the 11 Articles focussing on administrative structures and practice to be covered by the Bill.


    Separately, it would seem appropriate for the Bill to recognise the 2 Optional Protocols to the Convention which currently exist and to which the UK State Party has signed up:


    
      	Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography.


      	Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict.

    


    It is likely that there will be points in the future where either amendments to the Convention or additional Optional Protocols will be brought forward. Indeed, a third Optional Protocol has recently opened although the UK Government has not yet acted to sign or ratify. It is important that the Bill can be amended in light of any future revisions to the Convention as well as any additional Optional Protocols should this be considered appropriate. Such an amendment could be expected in those instances where the UK Government chooses to accept an amendment to the Convention or takes steps to sign a new Optional Protocol.


    Compliance with the UNCRC is overseen by the UN Committee on the Rights of the Child. The Committee consists of a group of independent experts and was created in accordance with Article 44 of the Convention. As part of its work, the Committee publishes its interpretation of the content of human rights provisions, known as General Comments on thematic issues. To date, the Committee has published 13 such Comments.


    Compliance with the UNCRC is an obligation in international law which Ministers have a duty to observe.
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    Covering letter


    4 July 2012


    Dear Consultee


    CONSULTATION ON A PROPOSED CHILDREN AND YOUNG PEOPLE BILL


    On 11 May 2012, the Minister for Children and Young People, Aileen Campbell, announced that the Scottish Government would bring forward a Children and Young People Bill to be introduced to Parliament next year. I am pleased to report that the formal public consultation on the Children and Young People Bill is today being published. It is proposed that the Bill will include a range of legislative provisions for taking forward our ambitions for children's rights and services.


    The Bill will embed the rights of children and young people across the public sector in line with the United Nations Convention on the Rights of the Child (UNCRC). We are proposing to include duties on Scottish Government to take steps to further the rights of children and young people and promote and raise awareness of the UNCRC. We are also proposing that the wider public sector be required to report on what they are doing to take forward realisation of the rights set out in the UNCRC. In addition, there is a key role for Scotland's Commissioner for Children and Young People and we are proposing that their powers should be extended to undertake investigations on behalf of individual children and young people.


    The proposed Bill aims to improve the availability of high quality, flexible, integrated early learning and childcare by: increasing the funded annual provision from 475 hours pre-school education for 3 and 4 year olds to a minimum annual provision of 600 hours early learning and childcare for 3 and 4 year olds and looked-after 2 year olds; and making early learning and childcare more flexible and seamless for the child and better suited to the needs of families.


    We believe that consistent and full implementation of the Getting it right for every child approach across Scotland will have huge benefits for children and young people. We plan to use this legislation to ensure: all children and young people from birth up to leaving school have access to a Named Person; and a single planning process should be in place to support those children and young people needing the involvement of a range of services.


    We need a care system that provides effective, rapid support for children and young people, centred on their long-term as well as their short-term needs and focused on securing healthy, caring permanence. Through this legislation, we propose that: the right of young people leaving care to ask for help from a local authority is raised from the age of 21 to 25; a clear definition of Corporate Parenting is put on statute; a new 'order' is put on statute to support the parenting role of kinship carers; and use of Scotland's Adoption Register by local authorities is made compulsory.


    Consultation is an essential and important aspect of Scottish Government working methods. Like all Scottish Government consultation exercises, this aims to provide an opportunity for all those who wish to express their opinion and, in so doing, to inform and enhance the current proposal. As standard, the consultation paper will be distributed to organisations and individuals with an interest in the issue, and it will also be placed on the Scottish Government website enabling a wider audience to access the paper and submit their responses.


    All Scottish Government consultation papers and related publications (e.g. analysis of response reports) can be accessed at: Scottish Government consultations (http://www.scotland.gov.uk/consultations).


    We are inviting responses to this consultation paper via the Respondent Information Form which can be found on the Scottish Government website alongside this letter and the consultation document. The form contains questions to help you focus your response. The completed form should be emailed to childrenslegislation@scotland.gsi.gov.uk by 25 September 2012. Please see the consultation paper for further information on the consultation process.


    All responses will be analysed and considered in order to develop the Bill. While details of particular circumstances described in the responses to this consultation paper may usefully inform the policy process, the consultation exercise cannot address individual concerns and comments, which should be directed to the relevant public body.


    Yours sincerely,


    Tim Barraclough

    Children's Rights and Wellbeing (CRW) Division

  


  
    

    Children and Young People Bill - Partial Equality Impact Assessment


    Introduction


    1. The public sector equality duty requires the Scottish Government to assess the impact of applying a proposed new or revised policy or practice. It is a legislative requirement. More importantly, however, at the end of most policies, there are people. People are not all the same and policies should reflect the fact that different people have different needs. Equality legislation covers the characteristics of: age, disability, gender reassignment, gender including pregnancy and maternity, race, religion and belief, and sexual orientation.


    2. An equality impact assessment (EQIA) aims to consider how a policy (a policy can cover: activities, functions, strategies, programmes, and services or processes) may impact, either positively or negatively, on different sectors of the population in different ways.


    3. In order to begin to determine the equality impact of the Children and Young People Bill on society, a Scottish Government workshop was convened on 30 May 2012. The workshop was the first stage of the development of the EQIA of the Bill. Participants considered the legislative proposals and discussed the potential impacts on equality groups. The workshop also identified areas where we did not know enough about what the impact might be for particular groups.


    4. In addition to this workshop, an initial review of existing research has been carried out. The research review covered the following areas:


    
      	early learning and childcare,


      	the rights of children and young people,


      	looked after children;


      	kinship care;


      	adoption;


      	Getting it right for every child (GIRFEC).

    


    5. The review explored what the evidence said about the experiences and views of children and adults in relation to the seven equality strands identified in the legislation. It found there were particular gaps in our knowledge about the experiences and views of transgender children, young people and adults, and the experiences and views of lesbian, gay and bisexual children and young people.


    6. This partial EQIA has been developed based on the outcomes of the workshop and the findings of the research review. It is not intended to be a definitive statement or assessment of impacts but presents possible impacts that may require further consideration by the Scottish Government. Within this partial EQIA we have identified some issues that will need to be addressed to understand the impacts further.


    7. A more comprehensive final EQIA will be developed using this partial EQIA and taking into account the views of a wide range of stakeholders throughout the Bill consultation period. The final EQIA will consider how, through further development of the Bill, we can improve any intended or consequential impacts on children and young people; enhance actions to reduce inequalities; avoid discrimination and take action to improve equality and enhance human rights.


    8. In order to ascertain stakeholder views on the equality impact of the legislative proposals, two specific equality questions are contained in the Respondent Information Form that will be used to record responses to the consultation. They are:


    
      	In relation to the Equality Impact Assessment, please tell us about any potential impacts, either positive or negative; you feel the legislative proposals in this consultation document may have on any particular groups of people?


      	In relation to the Equality Impact Assessment, please tell us what potential there may be within these legislative proposals to advance equality of opportunity between different groups and to foster good relations between different groups?

    


    Rationale and aims of policy


    9. The Scottish Government is committed to addressing the challenges faced by children and young people who experience poor outcomes throughout their lives. To do this, we need services that are child-centred, responsive and joined up. Children and young people deserve services that involve them more effectively and earlier in their lives and that listen and take full account of their views.


    10. Through the proposed Children and Young People Bill, we intend to achieve the following objectives:


    
      	Better support for young children and their families. We are proposing, through the Bill, to take forward the Scottish Government's commitment to increase funded early learning and childcare support for 3 and 4 year olds and vulnerable 2 year olds to 600 hours per annum and make provision more responsive and flexible to family needs.


      	Embedding children's rights in policy and service delivery. We propose placing a range of duties across the public sector to ensure progress in advancing the rights of children and young people. Proposals include enhancing the powers of Scotland's Commissioner for Children and Young People to investigate potential failures to furthering those rights.


      	Accelerating implementation of our GIRFEC change programme. We are proposing that, through the Bill, every child has a Named Person, an appropriate professional in universal services whose job, once they have noted a concern or a concern has been brought to their attention is to take action, help or arrange for the right help to promote the child's development and wellbeing. Along with proposals for all children in need to receive a Child's Plan that sets out and coordinates the range of support they may need, these legislative provisions will aim to embed the GIRFEC approach to driving improvement in children's services.


      	Improving the support for looked after children. The Bill consultation proposes a series of changes to Getting it right for looked after children and young people to ensure that looked-after children are supported in good, permanent care arrangements more quickly, effectively and sensitively.

    


    Summary of key impact on equalities and research findings


    11. The following is a summary of findings from our research so far and from the initial workshop. It includes areas where we feel that there is insufficient information available to come to a conclusion and further work is required to identify the potential impact.


    12. This is not a definitive or necessarily complete list of impacts and some may turn out, on further assessment, not to be relevant. The list is put forward as a starter to inform the next stage of the impact assessment, and is likely to be refined and explored further.


    13. The work undertaken to explore these research questions should be proportionate to the expected benefits and any potential to make relevant and significant changes as a result.


    14. For the purpose of this document we have separated the legislative proposals in the consultation document into 4 broad categories:


    
      	Early learning and childcare


      	Getting it right for every child


      	Getting it right for looked after children and young people


      	Rights of children and young people

    


    
      
        	
          Equality issue

        

        	
          Legislative Proposals: Impacts

        
      


      
        	
          All Characteristics

        

        	
          Wellbeing


          There is little evidence about how concepts of wellbeing may vary in relation to equality groups.


          However, the Getting it right for every child (GIRFEC) Programme is designed to support wellbeing for all Scotland's children. The SHANARRI Indicators state that all children should be safe, healthy, achieving, nurtured, active, respected, responsible and included.



          Not all children will be in a state of excellent wellbeing all of the time, and certain groups are likely to be less so than others. For example, children living in extreme poverty, children in care and disabled or seriously ill children might face challenges others do not which may adversely affect one or more of the eight Wellbeing Indicators depending on the child or young person's individual circumstances. Some children may need additional support for a short period of time, and some for much of their lives.



          Children need practitioners to take account of all factors that affect their wellbeing taking into account the child's social and cultural background and environment. The GIRFEC Programme, through the use of the Child's Plan (tailored to each individual child and their circumstances), as well as clearly defined responsibilities towards children and consideration of wellbeing will facilitate that.



          Applying the GIRFEC approach assists practitioners in all agencies to identify what is getting in the way of the child's wellbeing and share those concerns with the child's Named Person. This is the first step to providing the necessary appropriate help, guidance and support available to address these concerns. The Named Person also acts as a point of contact for other agencies that may have a concern about a child's wellbeing, allowing early and effective intervention. The Named Person will also act to help the child if they have concerns about their wellbeing arising out of their professional contact with the child. Consideration is also being given in the Bill consultation to ensure that children who have less regular contact with universal services (e.g. children of traveller families or those who are home educated) can have access to the benefits that a Named Person may bring to such children by way of early intervention and preventive work if a concern needs to be considered/ addressed.

        
      


      
        	
          Age

        

        	
          Early learning and childcare


          These legislative proposals are expected to have a positive impact on young children and may have implications for grandparents who provide informal family care.



          Getting it right for every child


          Children and young people may have concerns about the sharing of information and confidentiality issues. The GIRFEC approach encourages practitioners at all stages of involvement with children and families to seek consent to share information to improve the wellbeing of children wherever possible. The core components underpinning the GIRFEC approach expect all those working with children to respect their privacy and confidentiality wherever possible. Where significant risks to wellbeing arise (e.g. an issue of child protection) the need for consent to share is not required.



          Getting it right for looked after children and young people


          As with all the proposals in this consultation, we will provide guidance and further support where needed on supporting organisations to monitor and support different equality characteristics. An important aim of the consultation is to establish what gaps in knowledge and experience there are, and seek to address them. We actively seek views on these proposals from representative organisations and individuals.



          In June 2010 there were 1,037,839 children (under 18 year olds) in Scotland. Of this, 237,315 children were aged 0-3 years and 510,041 children were aged 0-8 years. Thirty six per cent of young people admitted to secure care accommodation during 2010/11 were admitted when they were 16 years old or over. This is an increase of eight percentage points on the previous year.



          As a result of looked after young people often leaving care - and as a result, losing support - from 18 years old, we propose the extension of a power to support young people until 25. This is based on evidence that there is a need for continued support beyond 18 years in line with research showing that care leavers continue to develop after leaving care. This is particularly relevant considering that most families continue to provide support to their children throughout their early adult lives, with most young people not leaving home until 25. We also know that children over 3 years are less likely to be adopted. An explicit aim of the National Adoption Register is to diversify the age of children being adopted and of adopters.



          The rights of children and young people


          These legislative proposals should benefit all individuals under 18 years of age by furthering the rights of children and young people and promoting knowledge and awareness of the rights of children and young people.



          The Bill will also give children a potential avenue of complaint through Scotland's Commissioner for Children and Young People, if they feel their rights are being violated.

        
      


      
        	
          Disability

        

        	
          Early learning and childcare


          The proposed legislative provisions could have a positive impact on disabled children and their families by increasing financial support and flexibility. We would expect local authorities to consider the needs of disabled children when developing the provision.



          Getting it right for every child


          There may potentially be a significant impact on disabled children and young people, who are more likely to require the input of multiple agencies.



          As with any child who requires support from a number of agencies to improve their wellbeing, disabled children are likely to require a detailed Child's Plan that takes into account specialist assessments and considerations relating to their circumstances.



          In addition to the generic training of staff working with children or adults on issues around wellbeing, those working with disabled children (or any other group with particular needs/ risks) will need to be informed of specific issues and needs to be addressed and taken into account in order to ensure smooth progress through the system.



          Getting it right for looked after children and young people


          11% of children looked after at 31st July 2010 had a disability and for 12% this was unknown.



          98% of young people in secure care accommodation on 31st July 2011 had at least one known disability. Of those young people, 39% were known to have medically diagnosed social, emotional and behavioural difficulties, 90% were known to have other social, emotional and behavioural difficulties, 14% had a visual impairment and 13% were known to have a mental health problem. We are working with local authorities to make the data on looked after children with disabilities more accurate. We do know that children with disabilities are less likely to be adopted; a specific aim of the National Adoption Register is to address this imbalance.



          The rights of children and young people


          Given that disabled children and young people are particularly likely to experience discrimination and a failure to realise their rights, the legislative proposals should have a positive impact on this group.



          We recognise, however, that disabled children and young people may need additional support or advocacy in order to understand and realise these rights.

        
      


      
        	
          Gender (including pregnancy and maternity)

        

        	
          Early learning and childcare


          These legislative proposals have a potential positive impact on women who are most likely to be primary carers in terms of cost and accessibility of childcare as a barrier to return to work. Expansion of early learning and childcare provision may also lead to an increased demand for numbers in early years workforce.



          At present, this workforce is predominantly female so this would impact significantly more on female members of the workforce.



          Getting it right for every child


          Research suggests that fathers are less likely to engage with children's services. The promotion of wellbeing and how actions and activities may improve wellbeing should better engage all parents and help identify where fathers may contribute (e.g. to keep the child active/ healthy/ nurtured) and assist fathers in understanding better how services might help. Feedback from fathers who have contributed to the national parenting strategy also suggests that they can be made to feel unwelcome or even excluded from services to support parents. In response to this feedback, we are taking steps to look at how services can become more Dad-friendly.



          Getting it right for looked after children and young people


          There were 4,845 children who started to be looked after between 1 August 2010 and 31 July 2011 - 51% were males and 49% were females.



          There were 2,571 children on child protection registers as at 31 July 2011. Half of all children on child protection registers were boys, whilst 47% were girls. The remaining 3% were 'unborn' children. There are issues specific to each gender for looked after children that mirror those for the wider population; being looked after can exacerbate the challenges we all face in growing up. We are exploring what specifically can be done to address these issues - for example educational attainment - and welcome views on this area.



          The rights of children and young people


          An important children's rights issue in relation to gender is child sexual exploitation. There is little evidence about the extent or impact of child sexual exploitation.



          Given that the policy is designed to support the furtherance of rights set out in the UNCRC, we believe it is likely that the proposals will have a positive impact on children affected by these particular issues.

        
      


      
        	
          Gender identity/


          Transgender people

        

        	
          Early learning and childcare


          Our research found limited evidence and therefore it was difficult to gauge the likely impacts.



          Getting it right for every child


          There is very little evidence available about transgender children or parents.



          Getting it right for looked after children and young people


          Much of the existing research looks at the experiences of transgender young people alongside those of lesbian, gay and bisexual young people, making it difficult to separate out the experiences of transgender children and young people. We are exploring evidence and practice on this issue so as to address it in guidance. Evidence indicates that social work staff for the most part, describe a lack of knowledge, awareness and focus on Lesbian, Gay Bisexual and Transgender (LGBT) young people in their practice, whether that be in terms of broad health and wellbeing or child protection.



          Being looked after away from home can in itself result in negative responses to LGBT identities. Other young people, residential care staff and foster carers all require support and training. There is also a recognition that if a young person is placed in a setting where they experience harassment there is often no other choice of placement.



          Evidence indicates that young people are conscious that adults bring with them sets of their own personal values or beliefs, both about young people and about people who are LGBT. The feeling is that these personal perspectives can get in the way of dealing helpfully with the young person in front of them; whereas a positive response can have a significantly positive impact.



          The rights of children and young people


          At present we have little evidence about how these legislative proposals may impact transgender children and young people.

        
      


      
        	
          Sexual Orientation

        

        	
          Early learning and childcare


          Our research found limited evidence and therefore it was difficult to gauge the likely impacts of the legislative proposals on LGB children and young people.



          Getting it right for every child


          Our research found limited evidence and therefore it was difficult to gauge the likely impacts of the legislative proposals on LGB children and young people.



          Getting it right for looked after children and young people


          Professionals may lack the knowledge, awareness and focus of LGB young people in their practice and be unsure about the relevance of a young person's sexual orientation or gender identity.



          Looked after children are often subject to abuse, neglect or trauma in their early years and beyond, are therefore particularly vulnerable. The rights of children and young people demonstrates the added vulnerability of young people who are LBG. The impact of this on a child growing up in care - who may not have a trusted friend or worker to speak to - can add to existing pressures.



          The Looked After Children (Scotland) Act diversified potential adopters to include same sex couples. We are yet to test whether this has significantly impacted on the type of placements made and hope to establish through the National Adoption Register, better monitoring of such data - and diversity of children and adopters.



          The rights of children and young people


          Young people may experience discrimination or abuse because of their sexual orientation. A 2006 survey of lesbian, gay and bisexual young people found that over half of lesbian and gay pupils did not feel able to be themselves in school and over a third say they did not feel safe in school.

        
      


      
        	
          Race/Ethnicity

        

        	
          Early learning and childcare


          Research has indicated that parents from minority ethnic groups are less likely to use formal childcare and can experience language and cultural difficulties when considering formal childcare options such as nurseries and playgroups.



          Our proposals could have a positive impact depending on whether local authorities take account of these experiences in ensuring provision



          Getting it right for every child


          Research in England suggests that there is a range of issues for Black and Minority Ethnic Parents engaging with services which may be shared by parents in Scotland.



          These include:


          
            	Importance of recognising diversity within and across minority ethnic communities;


            	Need to challenge racism and promote different cultures;


            	Barriers such as lack of time, distance to travel and language barriers;


            	Importance of culturally appropriate services;


            	Evidence that minority ethnic parents were keen to be involved in services they access and in decision making;

          


          The GIRFEC Programme is intended to be responsive to the types of issues raised in the survey. GIRFEC operates on the basis of putting child at the heart of the process and works on the basis of consultation and consent and includes consideration of how the child might be helped through support to the family. As part of this practitioners are expected to recognise and be aware of the particular needs and particular issues that black and minority ethnic children and their families may face. Feedback received from black and minority ethnic parents as part of the national parenting strategy suggests that cultural differences can increase the challenges for parents of older children and adolescents.



          Applying the wellbeing approach to an individual should encourage consideration to be given to all aspects of a child's life, including issues around religion, ethnicity and culture.



          When considering the legislative proposals diversity is recognised by the individual nature of the Child's Plan, no two children are the same and the diverse cultural aspects of the child, and her/his family, will be sensitively considered when considering any action or intervention. Parents and children will normally always be fully engaged in the process unless there is a risk to the safety of the child.



          Issues around lack of time and access to travel can be ameliorated by multi agency collaborative working across geographical boundaries, a key part of GIRFEC, and addressing language issues will be an important consideration when working with a child or young person.



          Getting it right for looked after children and young people


          2% of looked after children at 31 July 2010 were from an ethnic minority group and for 6% this was unknown or not disclosed. This information is not yet disaggregated however we will carry out further work on this.



          At 31 July 2011, 82% of all children on children protection registers were reported as being from a 'White' ethnic group, with a further 4% being from 'Mixed or Multiple Ethnicity', 'Asian, Asian Scottish or Asian British', 'African, Caribbean or Black', or 'Other' ethnic groups. Please note that 14% of all children on child protection registers were reported as having a 'Not Known' ethnic group.



          Ethnicity can be a factor taken into consideration when placing a child for adoption; this can mean that children are placed outside of Scotland. The National Adoption Register seeks to diversify children in adoption by enabling matches within the country, where appropriate.



          The rights of children and young people


          Minority ethnic children may experience discrimination and bullying. In particular research shows that young Gypsy/Travellers may be discriminated against in access to healthcare, education and safety and protection from violence. Refugee children may have particular difficulties achieving their rights, due to language barriers, fear of public authorities due to previous experiences, and not understanding systems.



          Scottish Ministers are required under the UNCRC to ensure that all of the rights set out in that treaty are recognised in respect of all children without discrimination and irrespective of a child's race, colour, ethnic or social origin.



          The UNCRC makes specific provision to protect the rights of certain groups of children who are more likely to have a different cultural/ethnic background including, for instance, unaccompanied asylum seeking children.



          Given that a primary intention of the legislation is to further the rights set out in the UNCRC, including those rights set out above, we believe that the provisions are likely to have a positive impact on children from different cultural/ethnic backgrounds.

        
      


      
        	
          Religion and Belief

        

        	
          Early learning and childcare


          There appears to be little research looking at religion and belief in early years.



          Getting it right for every child


          At this stage we have not identified any specific evidence relating to religion and belief in the delivery of services and support to children and young people.



          The GIRFEC programme is intended to enable the identification of all issues which affect a child's wellbeing. This would include recognising and being responsive to issues relating to a child's religion or belief. As a programme which treats all children as individuals, and makes no assumptions, we believe that GIRFEC should be a positive tool in achieving equality of treatment, opportunity and, crucially, of outcomes.



          Getting it right for looked after children and young people


          As at 31 July 2011, the religion of 87% of children on child protection registers was unknown, 8% had no religion and 6% had a religion. We are carrying out further work to find out what challenges this may present in ensuring stable placements for looked after children and young people and how we can address them.



          The rights of children and young people


          Given that the primary intention of the policy is to further the rights set out in the UNCRC, including the rights of children to have freedom of thought, conscience and religion, and the right to exercise their own beliefs, enjoy their own culture and practice their own religion, we believe that the provisions are likely to have a positive impact on children from religious backgrounds.

        
      


      
        	
          Other - Deprivation

        

        	
          Early learning and childcare


          Our research suggests that disadvantaged children benefit from good pre-school experiences but we welcome further views on the potential impact.



          Getting it right for looked after children and young people


          We know that poverty is a problem for many children in or at risk of being in care; also for care leavers who are less likely to be in employment. Research also shows that the adverse effects of neglect, abuse and lack of attachment can have permanent and damaging effects on a child's future physical and mental health, educational outcomes, employability and increase the risks of poverty, substance misuse and criminal behaviour.



          Kinship carers can face particular problems of poverty because they are unable to access child benefit. In addition, Pension Credit is not a qualifying benefit for free school meals. This can result in an anomalous situation where low income pensioners who are kinship carers of looked after children will lose their entitlement to free school meals if they receive a kinship care allowance.



          To support kinship carers, we fund Citizen's Advice Scotland (CAS) to provide a specialist service to those particular carers to maximise income.

        
      

    


    15. You'll note from the above table there is currently insufficient evidence about the links between a proposal and its impact on society, however, there may be plausible theoretical grounds to expect an impact.


    16. The following is a summary of some possible research questions which may address some of the evidence gaps relating to key areas of impact. We intend to explore these questions through further reviews of existing evidence and views collated through the consultation.


    
      
        	
          Area of Impact

        

        	
          Evidence Questions

        
      


      
        	
          Early learning and childcare

        

        	
          How could the legislative proposals to increase provision and flexibility be used to better meet the needs of disabled children and children from black and minority ethnic backgrounds?



          What impact might the proposals have on grandparents who provide care for grandchildren?



          What impact might changes in hours have on the (predominantly female) workforce?

        
      


      
        	
          Getting it right for every child - Named person

        

        	
          Named Persons - whether health visitors or teachers - may require additional help when they fulfil the role of named person for a disabled child or a child with multiple complex needs. In such circumstances a lead professional is likely to be appointed. Specialist practitioners may be in day to day contact with the child and communicating concerns not only to the lead professional but also to the named person. What issues need to be addressed to ensure the named person is alert to the wellbeing needs of such children?

        
      


      
        	
          Getting it right for every child - Wellbeing

        

        	
          What issues of wellbeing may require specific consideration for different groups of children and young people, including disabled children and young people, black and minority ethnic children and young people and LGBT children and young people?



          Is further research and guidance needed to support professionals to interpret SHANARRI in a way that is sensitive to the particular needs of children and young people in relation to equality issues?

        
      


      
        	
          Getting it right for looked after children and young people - Kinship care

        

        	
          What different kinds of support are needed by kinship carers? Do the needs of older carers, for example, differ from those of younger carers?

        
      


      
        	
          Getting it right for looked after children and young people - Adoption

        

        	
          How can the National Adoption Register help us understand more about the diversity of adopters and children to be adopted and help us meet their needs better?

        
      


      
        	
          Getting it right for looked after children and young people - Throughcare and aftercare

        

        	
          What are the particular issues across equality characteristics that may impact on providing, accessing or sustaining use of Throughcare and aftercare services?

        
      


      
        	
          Rights of children and young people

        

        	
          What information and support do children need in order to achieve their rights? Do some groups of children and young people, for example refugee children and young people and disabled children and young people amongst others, need particular types of information and support?

        
      

    


    Who else should be consulted?


    17. We recognise that there are currently some gaps in our evidence and understanding about potential impacts of some of the legislative proposals for some equality groups. Within the Bill consultation respondent information form we have asked two specific questions about this partial EQIA and would welcome your views and comments. These views and comments will be used to help us develop the final EQIA.


    18. To further develop the final EQIA, a range of specific equality groups, partners and relevant and interested parties will be invited to consider the impacts of the policy and contribute to the development of the full EQIA.

  


  
    

    Partial Business and Regulatory Impact Assessment


    Title of Proposal


    The Children and Young People (Scotland) Bill


    Purpose and intended effect


    
      	Background

    


    The Scottish Government is committed to addressing the challenges of the children and young people in Scotland who experience poor outcomes throughout their lives. To address these challenges we need services that are child-centred, responsive and joined up. Children and young people deserve services that can intervene more effectively and earlier in their lives and listen and take full account of their views. Achieving this involves a programme of change that is not limited to one service but embraces a change in the culture and practice of all services that affect the lives of children, young people and their families.


    There is no one policy or initiative that can bring about this kind of change, however there is a key role for legislation in accelerating the progress that has already been made. Legislation will bring about a step change in the way that services support children and young people.


    The will to improve and the urge to innovate that runs through Scottish society and history has driven change in the way we support our children and young people. Through the Kilbrandon report in 1964, we took the first steps to establishing the Children's Hearings System, unique in that it puts a child's and young person's welfare at the centre. With the Children (Scotland) Act 1995, we put in place the principles of a system of care and welfare for children and young people based on the United Nations Convention on the Rights of the Child (UNCRC) and set out the responsibilities and rights for children and young people, parents and carers, and the state - all in a firmly Scottish context. These building blocks remain central to the services currently in place. It is a structure that we believe still holds strong.


    But we must build further. While our approach to supporting children and young people has been founded on their fundamental rights, we need to set out how we can make those rights more 'real' through the services they receive. We are moving from a system where services are primarily reactive to one focused on early intervention - a system where taking small steps early on pre-empts the need for big actions later on and replaces the reactive 'crisis' approach. We are shifting away from a view of a child's and young person's 'welfare' that treats their health, education and safety in isolation towards a more rounded view of their 'wellbeing', where services are sensitive to all the factors that affect how well children and young people grow and develop.


    
      	
        Objectives

        The objectives of the Children and Young People Bill will be to:

        
          	Encourage a more rapid shift to early years support and early intervention to improve the outcomes for the most vulnerable children and young people. This needs to be a comprehensive shift in how all services work together to support all children and young people at all stages of their lives;


          	Make real the rights for children and young people by increasing transparency, scrutiny and accountability around the public sector's approach to the practical realisation of rights.

        

      

    


    How it fits in with Scottish policy:


    The Scottish Government's purpose is to focus Government and public services on creating a more successful country, with opportunities for all of Scotland to flourish, through increasing sustainable economic growth.


    In order to achieve this purpose, Scottish Ministers are committed to the outcomes based approach as set out in the National Performance Framework's 10 year vision. This is a single framework to which all public services in Scotland are aligned, encouraging more effective partnership working. It is a framework based on delivering outcomes that improve the quality of life for people in Scotland, rather than on inputs and outputs. The National Performance Framework includes:


    
      	5 Strategic Objectives describing where the Scottish Government will focus its actions;


      	16 National Outcomes describing what the Scottish Government wants to achieve and the kind of Scotland we want to see.

    


    The proposed Children and Young People Bill aligns closely with 4 out of the 5 Strategic Objectives - Wealthier and Fairer, Smarter, Healthier, Safer and Stronger.


    It also aligns closely with a number of the National Outcomes, including:


    
      	We are better educated, more skilled and more successful, renowned for our research and innovation;


      	Our young people are successful learners, confident individuals, effective contributors and responsible citizens;


      	Our children have the best start in life and are ready to success;


      	We have tackled the significant inequalities in Scottish society;


      	We have improved the life chances for children, young people and families at risk;


      	We live our lives safe from crime, disorder and danger;


      	Our public services are high quality, continually improving, efficient and responsive to local people's needs.

    


    How it fits in with UK policy


    For kinship carers who are granted the proposed Kinship Care Order, the accrual of certain parental rights may lead to their eligibility to access support from a range of statutory services (devolved and reserved) in common with parents.


    With regards to the children's rights legislative provisions, the UNCRC was developed in 1989 and sets out the basic human rights of children. It consists of 54 Articles which encompass civil, political, economic, social and cultural rights. These Articles form a framework against which to evaluate legislation, policy and decision-making structures. Implementation and compliance with the Convention is overseen by the UN Committee on the Rights of the Child. The UK Government ratified the Convention in 1991 and is therefore obliged under international law to comply with it. This obligation also extends to Scottish Ministers, a point which is reflected in the Ministerial Code. The rights proposals included within this Bill are consistent with the underlying principles of recognising, respecting and promoting the rights set out in the UNCRC.


    How it fits in with European policy


    The early learning and childcare proposals are in line with current European policy as outlined in the latest European Commission communication on Early Childhood Education and Care (ECEC) (February 2011) to provide high quality ECEC to enable parents to better reconcile family and work responsibilities so boosting employability; and supporting children in wellbeing and future. In addition, the communication notes that high quality ECEC is particularly beneficial for disadvantaged children. We are therefore responding to the two-fold challenge of access to childcare and education and raising quality of provision.


    Rationale for Government intervention


    The need to improve the lives of children and young people


    A legislative approach is essential if we are to address the myriad challenges that many children and young people continue to face.


    
      	While child poverty has fallen markedly over the past decade, 210,000 children and young people in Scotland still live below the poverty threshold (21 percent of all children and young people).[1] Children and young people who grow up in poor households are more likely to have low self-esteem, play truant, leave home earlier, leave school earlier and with fewer qualifications, and be economically inactive as adults.[2]


      	On current estimates, 10-20,000 children live with at least one parent who is using drugs, while around 65,000 children in Scotland may be affected by parental alcohol misuse.[3]


      	Three-quarters of families experiencing high adversity have low parenting skills.[4]


      	There were 2,571 children on the Child Protection Register in Scotland as of July 2011. Scotland has a lower proportion of children on the Child Protection Register than other parts of the UK, but the share of the wider children's population on the Register has not changed greatly over the past decade. [5]


      	In Scotland, in 2010, over 16,000 children were looked after (1.5 percent of the under-16 population). The figure has risen by 46 percent since 2001. Although recent years have seen a sustained fall in new referrals into care and an increase in young people leaving care, Scotland has a higher proportion of looked-after children than other parts of the UK.


      	Children and young people who need to come into care are more likely to have poorer outcomes than their peers. Health[6] and educational attainment[7] outcomes for most looked-after children are significantly worse than for other children and young people.

    


    Of course, children's and young people's future lives are not just shaped by their backgrounds. Nevertheless, the potential impact that a care environment marred by poverty, neglect, substance misuse and domestic abuse can have on a child's development is clear. The scale of these challenges, and the economic and social costs to our society, is daunting. They require the focus of our efforts on early intervention, on tackling these problems at the earliest opportunity, particularly in the first years of a child's life, and where possible, preventing these problems before they arise in the first place.


    The rationale behind early intervention is simple: disadvantages experienced from birth can harm the life chances of our children, no more so than in the earliest years of a child's life. Indeed, by the time they reach their third birthday, children from difficult family and care backgrounds are already behind their peers in cognitive development and these gaps remain at age 5[8]. Over the last few years, the evidence of what can happen when children do not experience a good start in life has mounted up in reports by Graham Allen MP[9], Frank Field MP[10] and Professor Eileen Munro[11], all testifying to how children who experience poor, unstable care environments often face greater challenges in later life as a result.


    The scientific evidence is also clear that the foundations for a successful society can be built in early childhood.[12] The brains of children develop at a significant rate before birth and in the first few months of life. If their experiences are supportive and consistent in response to the needs expressed by the child, the child learns that the world is a safe, nurturing place with opportunities to learn and grow. If, on the other hand, the child experiences inconsistency of response to its signals for attention, the brain develops in a different way that inhibits growth in centres associated with learning, memory and judgement in favour of those involved in the responses to threat.


    The rationale for choosing a legislative approach is that the Scottish Government feels it is necessary: to accelerate the progress that has already been made to improving outcomes for children and young people in Scotland; to bring about a step-change in the way that all services support children and young people; and to inspire renewed debate and ambition for what our children and young people can expect of us.


    Children's rights


    The Scottish Government believes that there could be a more robust and appropriate structure for monitoring and understanding the public sector's approach to children's rights in Scotland. The introduction of proposed statutory duties on those bodies who have a direct impact on the implementation of the UNCRC in Scotland will act to ensure that:


    
      	Future steps to further the rights set out in the UNCRC are underpinned by a robust evidence base and shared understanding of the public sector's approach to children's rights in Scotland;


      	The responsibility of Scottish Ministers to take appropriate steps to promote and further the rights set out in the UNCRC is clearly and unambiguously recognised in domestic law;


      	Child friendly arrangements are in place for those individual children and young people who wish to raise concerns about the ways in which their rights are being recognised and respected.

    


    Consultation


    The Bill is being developed in a collaborative way, involving colleagues from across and outwith the Scottish Government.


    
      	Within Government

    


    We are working with colleagues across Scottish Government to develop the Bill, including, but not restricted to, the following teams;


    
      	ACSD: Adult Care and Support Division


      	EDS: Curriculum and Assessment Division


      	ETSC: Equalities, Third Sector and Communities Division


      	EYSSW: Early Years and Social Services Workforce Division


      	CALFPD: Colleges and Adult Learning - Funding and Policy Division


      	CAJ: Care and Justice Division


      	CMHD: Child and Maternal Health Division


      	CMO: Chief Medical Officer and Public Health Division


      	CRW: Children's Rights and Wellbeing Division


      	DCS: Drugs and Community Safety Division


      	HCNO: Chief Nursing Officer Division


      	HMD: Health Improvement Division


      	LG: Local Government Division


      	LRD : Law Reform Division

    


    The Better Regulation team has assisted the Bill team in planning the partial BRIA and assessing what needs to be done to ensure it is a robust document.


    Public consultation


    A formal public consultation for the Children and Young People Bill is scheduled to be held from July till September 2012 and will follow a standard 12 week consultation period.


    A formal public consultation on proposals for a Rights of Children and Young People Bill was undertaken in September to December 2011 - 123 responses from a wide range of stakeholders were received. Ministers announced in May 2012 that they now intend to take forward children's rights duties as part of an integrated Children and Young People Bill. Therefore the 123 consultation responses received have been used to determine the children's rights legislative provisions that Ministers propose are taken forward within the Children and Young People Bill. These consultation responses, and a list of organisations that responded can be located at:


    http://www.scotland.gov.uk/Publications/2012/02/8619


    In addition to considering these formal consultation responses, the Bill team and policy colleagues are undertaking informal consultation and engagement activity with a number of organisations across Scotland who may have an interest in the legislative proposals for the Bill.


    We have already met, or intend to meet with, a number of groups and organisations across Scotland, including but not restricted to:


    
      	Association of Chief Police Officers in Scotland (ACPOS)


      	Association of Directors of Social Work (ADSW)


      	Association of Directors of Education (ADES)


      	British Association of Adoption and Fostering (BAAF)


      	Convention of Scottish Local Authorities (COSLA)


      	Centre of Excellence for Looked After Children in Scotland (CELCIS)


      	CHILDREN 1st


      	Citizens Advice Scotland


      	Crown Office


      	The Early Years Task Force


      	Early Years Task Force sub group on Family Support, Family Centres and Integrated Early Learning and Childcare


      	Education Scotland


      	Getting it Right for Every Child Programme Board


      	Health Board Chief Executives


      	The Improvement Service


      	Local authorities


      	Looked After Children Strategic Implementation Group(LACSIG), including the Care Planning Hub and Throughcare and Aftercare Sub Hub


      	National Early Years Childcare Officers Groups (NEYCOG)


      	National Early Years Local Authority Forum


      	National Day Nurseries Association


      	NHS Health Scotland


      	Private nurseries


      	Royal College of Nursing


      	Scotland's Commissioner for Children and Young People


      	Scottish Child Minding Association


      	Scottish Children's Reporter Administration (SCRA)


      	Scottish Council for Voluntary Associations


      	Scottish Social Services Council (SSSC)


      	Scottish Throughcare Aftercare Forum


      	Scottish Child Protection Committee Chairs Forum


      	SOLACE


      	Together (Scottish Alliance for Children's Rights)


      	The UNCRC Incorporation Group


      	Who Cares? Scotland

    


    Outcomes of meetings so far


    Stakeholders have been largely positive about the principle of providing more integrated early learning and childcare provision in a more flexible way. However, some have expressed concern about the practicalities of implementation in terms of how much flexibility to individual requests they would be able to accommodate while keeping services viable. This was a particular concern for rural local authorities. There has been a lot of support for the idea of having parameters around what flexibility would mean. Local authority and private providers alike have expressed concern about receiving sufficient resources to enable them to deliver the increased offer.


    The experience of the Getting it right for every child team implementation engagement activity is that greater clarity in regard to the duties to be placed and how they are to be implemented will be welcomed.


    The LACSIG Throughcare and Aftercare Sub Hub were keen on the prospect of young people being supported up to the age of 25. They felt that Scotland was out of step with the rest of the UK. There were some concerns about how local authorities would implement this.


    Further meetings with stakeholders and businesses


    Throughout the course of the summer, to coincide with the publication of the formal consultation document, the Bill team and policy colleagues will also meet with many more organisations who may be impacted by, or have an interest in the Bill.


    In addition, a series of stakeholder events were held across Scotland in August/September 2011, with over 500 attendees from a wide range of public and third sector organisations, including local authorities, health boards, the Police, and voluntary sector organisations. These events sought to obtain stakeholder views on early thinking about the policy intention of the Bill and on the potential legislative options it might contain.


    A further series of engagement events is planned to take place between July and September 2012 to support the formal public consultation. These will be held in a number of venues across Scotland. Over 700 attendees are expected, from a wide range of stakeholder organisations, again including local authorities, health boards, the police and voluntary sector organisations. These events will provide stakeholders with the opportunity to find out further information on the legislative proposals included in the consultation document and feed in their views prior to the consultation closing.


    Formal consultation


    The formal public consultation on the Bill proposals will take place between July and September 2012. The consultation materials will be available on the Scottish Government website and information sent to over 9000 stakeholders.


    Business


    With the assistance of Scottish Government policy colleagues we have already begun or plan to have face to face discussions with key organisations.


    Options


    Option 1 - Do Nothing


    The first option is to continue with the legislative situation as it currently is:


    The rights of children and young people


    The UK Government ratified the UNCRC in 1991 and, as such, is bound in international law by its terms. States Parties to the Convention are required to report on compliance every five years. It is the UK which is the State Party for the purposes of UNCRC, so a single UK report is prepared, to which the Scottish Government contributes. Whilst the UNCRC has not been incorporated into Scots Law, it has been, and continues to be, the policy of the Scottish Government to reflect it in legislation and policy wherever possible. There is currently no direct mechanism of redress in Scotland if children and young people feel that their rights have not been considered in the creation and delivery of policy.


    Getting it right for every child


    The Scottish Executive introduced Getting it right for every child in 2004 with the consultation on the review of the children's hearing system. This was further developed through pathfinding and learning partner activity between 2006 and 2011. Although not yet in legislation, the Scottish Government has formal engagement in regard to implementing the Getting it right for every child priorities with 21 of the 32 local authority areas, and informal engagement in the other areas.


    Getting it right for looked after children


    
      	Local authorities have a statutory duty to prepare young people for ceasing to be looked after ("throughcare") and to provide advice, guidance and assistance for young people who have ceased to be looked after ("aftercare") over school age up to 18 and a power to do so up to 21;


      	There is a lack of shared understanding around the definition of Corporate Parenting;


      	For children who are unable to return home there are different options available in respect of permanence planning where kinship carers may be looking after a child, these include Residence Orders, Permanence Orders and Adoption which are all formalised arrangements;


      	Utilising the National Adoption Register is currently not mandatory.

    


    The current situation means that:


    
      	The cut-off age for leaving care support is 21 which is out of step with ordinary families. Evidence shows that they are in need of support for a short period after that age;


      	Corporate Parenting is implemented inconsistently across Scotland. There is a lack of shared understanding around the definition and a lack of clarity around how the concept translates to professionals working within health, housing and education.

    


    Early learning and childcare


    Under the Education (Scotland) Act 1980, amended by the Standards in Scotland's Schools etc Act 2000; and, the Provision of School Education for Children Under School Age (Prescribed Children) (Scotland) Order 2002 and Amendment Order 2007, local authorities are:


    
      	required to secure school education (nursery school or classes) for prescribed pre-school children from the school term following their third birthday, should their parents wish a place;


      	required to provide 475 hours over the school year commencing 1 August for 12 months, or a proportion of that according to the child's birth date;


      	required to have regard to guidance issued by Scottish Ministers when exercising their functions in relation to pre-school education;


      	required to endeavour to secure improvement in all pre-school education centres, including partner providers;


      	empowered to secure pre-school education beyond their statutory duties, e.g. additional education for 3 and 4 year olds or earlier than the first term after the child's third birthday;


      	entitled to charge for services which are provided outwith their statutory duty.

    


    The current situation means that parents are required in many cases to "top up" the funded pre-school entitlement with other forms of childcare, as the entitlement is generally delivered in sessions of 2.5 hours per day, which does not cover the hours of childcare needed by many working parents. This can lead to a lack of continuity and consistency for the child in terms of their experience of daycare, and difficulties for parents in sourcing affordable childcare to fit round their working lives.


    Sectors and groups affected


    The public sector


    The public sector organisations that may be affected by the current situation include:


    
      	Additional Support Needs Tribunal for Scotland


      	Bord na Gaidhlig


      	Care Inspectorate


      	Children's Hearings Scotland


      	Creative Scotland


      	Disclosure Scotland


      	Education Scotland


      	Health boards


      	Healthcare Improvement Scotland


      	Local authorities


      	Mental Health Tribunal for Scotland


      	NHS 24


      	NHS Education for Scotland


      	NHS Health Scotland


      	Parole Board for Scotland


      	Police


      	Scotland's Commissioner for Children and Young People


      	Scottish Court Service


      	Scottish Enterprise


      	Scottish Funding Council


      	Scottish Futures Trust


      	Scottish Fire and Rescue Service


      	Scottish Housing Regulator


      	Scottish Information Commissioner


      	Scottish Children's Reporter Administration


      	The Scottish Government


      	Scottish Law Commission


      	Scottish Legal Aid Board


      	Scottish Legal Complaints Commission


      	Scottish Police Services Authority


      	Scottish Prison Service


      	Scottish Public Services Ombudsman


      	Scottish Qualifications Authority


      	Scottish Social Services Council


      	Skills Development Scotland


      	SportScotland


      	Transport Scotland


      	Mental Welfare Commission for Scotland

    


    Private sector


    Early learning and childcare services are currently provided by a mixture of public sector and private sector organisations. In terms of the private sector organisations affected this mainly involves private nurseries and, potentially, childminders. A large number of private nurseries in Scotland are currently funded by local authorities to deliver the existing pre-school entitlement under a partnership arrangement.


    Voluntary sector


    The third sector makes a major contribution to improving outcomes for children and young people. The sector, which includes charities, community and youth groups, churches and housing associations, is a significant provider of services for children and young people. Forty six percent of Scotland's 25,000 registered charities state that their beneficiaries include children and young people. Third sector services to children and young people include nurseries, residential care, pre-school play groups, parenting and family support, youth work, youth services, befriending, counselling, respite care, hospice care, foster care, adoption, through-care, after-care, advocacy, advice, help-lines, education (including schools), street work, and intensive support services.


    The diversity, size and independence of the sector is an enormous benefit, however, in the context of the governance, planning and delivery of Getting it right for every child as an approach, it is also an enormous challenge.


    The public


    Children and young people, and their families, will be most affected if the current situation continues (see rationale for intervention).


    Benefits of continuing with the current situation


    The primary benefits of continuing with the current situation relate to cost savings of not implementing the Children and Young People Bill. However, although the Bill is likely to involve costs in the short term, it is expected that there will be significant long terms savings as a result of the early intervention and prevention legislative proposals in the Bill. A detailed financial memorandum is being developed, in conjunction with stakeholders, for the Bill and it will include information relating to all the expected costs and savings related to the legislative proposals in the Bill.


    Costs of continuing with the current situation


    The costs of not acting to improve the way public services deliver for all children in Scotland can be identified with later costs to the individual, society and the wider economy.


    Such costs take the form of a less resilient and fulfilled individual experience into and through adulthood, as well as the public sector costs associated with the heightened expenditure on health, social care and justice to support these individuals, their families and communities. There is also a foregone element to productivity where significant barriers restrict the contribution of citizens and their investment in human capital and skills.


    It is crucial that services seek improved value for money in the way they deliver outcomes for children and that any resource associated with such improvements is re-directed toward more efficient ways of working.


    The cost of allocating resources in a responsive fashion, to the problems faced by families and communities in Scotland, can be seen through both central and local government budgets which are largely associated with actions to address issues after they have emerged, either through child protection, police, courts, children's reporter or justice.


    Despite spending significant resources per child on early learning and social work services for children, the composition of this spend in Scotland is weighted toward addressing problems after they have arisen. Such spend often comes too late to make a lasting improvement in the lives of the children concerned and detracts from resourcing initiatives which can.


    Financial implications of early Intervention and prevention in a Scottish context


    In order to understand more fully the potential savings from investments in the early years in a Scottish context, the Scottish Government undertook a bespoke study in 2010 to quantify these savings for two different profiles of children with additional needs. A link to that study can be found here:


    http://www.scotland.gov.uk/Topics/Research/by-topic/children-and-young-people/EarlyYears


    The study shows that investment in the early years can yield significant savings in the short, medium and longer terms.


    The Scottish Government is well aware of the financial pressures that lie ahead of all of us and that hard decisions will, inevitably, have to be taken at both national and local levels. It will be for our local partners in Scotland's councils, NHS Boards and elsewhere to decide on how best to set their budgets to support local children, families and communities, but this report shows that savings are possible, while still tackling the inter-generational cycles of poverty, poor educational outcomes, unemployment and crime which have bedevilled communities.


    The financial modelling of short term savings from investing in early years/early interventions from pre-birth to aged five suggests that there are potential net savings of up to £37.4k per annum per child in the most severe cases and of approximately £5.1k per annum for a child with moderate difficulties from pre-birth to the age of 5 years. While these savings may be modest in comparison to the well known longer term savings they are still significant.


    The short term costs of failing to mitigate against the most severe cases are incurred largely by local authorities and health services, particularly through engagement with social services, maternal health interventions and costs associated with not getting the best start in life and being ready to benefit from early learning and school education.


    Discounted Saving (NPV) per child, from pre-birth to 5 years of age: Moderate Additional Needs and Severe Additional Needs children
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    The model also demonstrates that there are potential medium term net savings to the public sector that can be realised 10 years after the early years period (age 9-18 yrs). Using looked after children as a proxy for those individuals with moderate difficulties, and those in residential care as a proxy for the severe cases, it is estimated that the total potential saving resulting from 100% effective interventions early in life (pre-birth to aged 8) could initially be up to £131m per annum, in the medium term.


    In the longer term, a failure to effectively intervene to address the complex needs of an individual in early childhood can result in a nine fold increase in direct public costs, when compared with an individual who accesses only universal services. A package of effective early years interventions designed to reduce the frequency and type of service demanded by those individuals experiencing severe pathways could have a significant impact on the outcomes for those individuals, and therefore a reduction in the level of cost to the public sector. For example, a ten percent reduction in the total cost to the public sector of an individual's severe pathway could result in a potential saving of approximately £94,000 per individual.


    Option 2


    Introduce a Children and Young People Bill


    A full explanation of the provisions proposed for the Bill is contained in the consultation document published alongside this Partial BRIA. In summary, the Bill will include the following:


    
      	Proposals to embed the rights of children and young people, in line with the UNCRC, across the public sector. The Scottish Government is proposing that there be duties placed on Scottish Ministers to further the rights of children and young people and to promote and raise awareness of the UNCRC. In addition we are proposing that the wider public sector be required to report on what they are doing to take forward the realisation of children's rights set out in the UNCRC. We also propose that the role of Scotland's Commissioner for Children and Young People be extended to undertake investigations on behalf of individual children and young people.


      	Proposals that services should work to support the whole wellbeing of a child or young person. The Scottish Government wants to set out an approach to welfare that puts an understanding of wellbeing based on Getting it right for every child at the heart of design and delivery of services.


      	Proposals to place duties on public bodies to work together to design, plan and jointly deliver their policies and services so they better focus on improving children and young people's wellbeing.


      	Proposals to place a duty on Local Authorities, to increase the funded annual provision of early learning and childcare from 475 hours per annum pre-school for 3 and 4 year olds to a minimum annual provision of 600 hours per annum early learning and childcare for all 3 and 4 year olds and looked after 2 year olds; and make early learning and childcare more flexible and seamless for the child and better suited to the needs of families.


      	The Scottish Government believes that consistent and full implementation of the Getting it right for every child approach across Scotland will have significant benefits for children and young people, therefore we are proposing to create legislation that will ensure all children and young people from birth up to school leaving age will have access to a Named Person; all relevant services will co-operate with the Named Person in ensuring that a child and young person's wellbeing is at the forefront of services; and a single planning process is put in place to support those children and young people needing the involvement of a range of services, through a single Child's Plan.


      	Proposals that the right of young people leaving care to request from a local authority is extended to the age of 25; a clear definition of Corporate Parenting is put into statute; a new 'order' is put on statute to support the parenting role of kinship carers; and use of Scotland's Adoption Register by Local Authorities is made compulsory.

    


    Sectors or groups affected


    The main sectors or groups affected by these legislative proposals are likely to be:


    The public sector


    The public sector organisations that will be impacted by the Bill will be the same as the list detailed under Option 1.


    Private sector


    As private sector nurseries can be partner providers in the delivery of funded early learning, the early learning and childcare proposals may impact private nurseries and configuration of provision which could include increased demand for places. We will encourage businesses to seek to invest to meet this demand among other means, through accessing UK National Loan Guarantee Scheme announced as part of the 2012 Budget.


    The Getting it right for every child proposals could have some impact on independent and grant aided schools with the proposed duties on managers and proprietors to put in place Named Persons for children and young people attending their establishments. There will be training issues in this regard although there are reports that in some areas, staff from these schools are already attending training that is being delivered by local authority partners. There will be further potential impact as arrangements for the Named Person to receive information about concerns noted by other agencies will need to be made. Agreement on how the Child's Plan will be recorded will also need to be reached.


    Voluntary sector


    A number of proposals in the Bill will affect voluntary organisations that have been commissioned to deliver children's services on behalf of the public sector.


    Parents


    The Bill should positively impact parents through providing more flexibility in how the funded early learning and childcare entitlement can be accessed. The current entitlement is, in the main, delivered in 2.5 hour sessions which can be quite restrictive for working parents, and placing them in the position of having to source additional childcare to "top up" the pre-school entitlement. In addition, the Named Person will provide a single contact for liaising with services.


    Children and young people


    As recipients of children's services and rights, children and young people across Scotland will be positively impacted by the legislative proposals in the Bill.


    Benefits


    
      	There is scope for private sector early learning and childcare providers to be impacted positively by the early learning and childcare proposals as they may be required to deliver more provision, as they are well placed to deliver flexible/wrap around services. However, impact could be negative if current levels of funding from local authorities to deliver the entitlement are not increased, or local authorities choose to deliver much of the extended entitlement themselves. Providers of support for vulnerable children and families are likely to be in increased demand also.


      	There is a wealth of longitudinal research evidencing the benefits of high quality early learning provision (UK Effective Provision of Pre-School Provision study, 2004, High Scope/Perry Programme US). Key findings suggest that this is particularly beneficial for the most vulnerable children. The US programme cites lifetime benefits through aged 40 for the individuals receiving the program - across health, labour market attachment, socio-economic independence and family stability.


      	Clearer and common understanding of wellbeing by all services and across geographical boundaries will make it easier for services to plan for and deliver the holistic approach to children's services required. It should help remove barriers to joint working.


      	Greater transparency and consistency in the information provided on shared outcomes for services should make a direct accountable link for the public between local services and outcomes for children and young people, helping to make sure the voice of users inform services. It should support service planning and monitoring of local services. It should identify areas of innovation in the design of new services that would be worth sharing more widely.


      	Clearer and common use of a Child's Plan by all services and across geographical boundaries will make it easier for services to plan for and deliver the holistic approach to children's services required. It should help remove barriers to joint working and improve outcomes for children.


      	Clearer and common designation and responsibilities of a Named Person by all services and across geographical boundaries will make it easier for services to plan for and deliver the holistic approach to children's services required. It should help remove barriers to joint working and improve outcomes for children.


      	Some health boards, local authority education departments and further education colleges may be able to access additional financial support to help them support young people for longer.


      	Health boards, local authority education departments, further education colleges will have clear guidance around the support they should provide to care leavers.


      	Creates a more streamlined system of service planning and delivery across services, with clear pathways for children and young people and their families who are seeking support, procedures and protocols for sharing information and a common approach to identifying and responding to concerns and unmet need.


      	Provides standardised mechanisms for identifying and recording concerns, analysing information and assessing needs and risks, through the production of a Child's Plan with clearly identified outcomes.


      	Creates a positive culture of collaborative working based on a shared acceptance of the Getting it right for every child approach.


      	Provides for a robust evidence base and collective understanding which will inform our future approach to children's rights and the UNCRC in Scotland.


      	The Kinship Care Order creates a new route to permanence for kinship carers that reflects the close bonds between the child and the carer and the different expectations and circumstances compared with other forms of care, such as foster care.


      	The Kinship Care Order creates a missing option which could positively help families to act to avoid a child coming into care, or to help a child leave formal care, with the necessary support (financial and non financial) to provide a safe and stable long term care environment.


      	The Adoption Register will increase adoption rates across Scotland, resulting in a higher number of adoptions and finding families for hard to place children, such as those with disabilities, sibling groups and minority ethnic children. It will also increase the diversity of adoptive families - the Adoption and Children (Scotland) Act 2007 broadened the demographic of adopters, but this has not yet been reflected in statistics.

    


    Costs


    The costs and savings associated with the Bill will be thoroughly developed as part of the development of the financial memorandum. However, it is likely that there will be the following costs implications:


    
      	There will be potential costs to all providers of early learning and childcare around recruiting more staff to deliver the increased hours. Also there will be costs to local authorities for delivering training to ensure staff are suitably skilled;


      	There may be costs to local authorities and private nurseries of expanding premises to deliver increased hours;


      	Potential increased cost to regulators of early learning and childcare of inspecting increased provision;


      	We expect reporting on outcomes to be achieved through existing reporting mechanism so additional costs should be minimal;


      	Costs will be incurred by local authorities as they will have to provide additional support to more young people for longer periods of time. This will include service running costs, and the possibility of providing additional financial support to young people;


      	Some health boards, local authority education departments, further education colleges may incur costs associated with supporting more young people for longer;


      	There may be costs to local authorities as they will be required, if requested, to conduct an assessment of need, and provide for that assessed need e.g. appropriate financial and non-financial support.


      	There will also be a potential cost for the legal work involved in granting a kinship care order.


      	For the Adoption Register, additional costs should be minimal; local authorities are already paying to place children.

    


    Scottish firms impact test


    We have already had a significant number of face to face meetings with organisations in relation to the Bill.


    Throughout the formal public consultation period and development of the Children and Young People Bill, the Bill team and policy colleagues will meet directly with a wide range of organisations, businesses and users who are likely to be affected by the legislative proposals. This will enable us to better assess the costs and benefits to each type of organisation, business or user. The final BRIA which will be published alongside the Bill will contain details of face to face engagement with a minimum of six businesses, to better assess the impacts of the legislative proposals on them.


    
      	Competition assessment

    


    For the early learning and childcare proposals, early learning and childcare services may need to be redesigned to better meet the needs of individuals and achieve better quality of outcomes. However, it is expected that this is unlikely to substantially impact on competition within the current market.


    To ascertain whether the legislative proposals will impact on competition, we will be conducting competition assessments using the Office of Fair Trading Guidelines (2007) as part of the process of consulting with businesses. The results of these assessments will be published in the full BRIA.


    
      	Test run of business forms

    


    No new business forms will be brought in with the implementation of the proposed legislation.


    Legal aid impact test


    As part of the Bill development process we will liaise with the Scottish Government Legal System Division about the legislative proposals and any Legal Aid impact they might have. We will report on these discussions in the full BRIA.


    Enforcement, sanctions and monitoring


    Enforcement


    The proposal to extend the powers of Scotland's Commissioner for Children and Young People in order to allow him/her to undertake investigations on behalf of individual children would have the effect of introducing an additional mechanism to support children in seeking redress in response to what they consider to be a violation of their rights. The nature of the Commissioner's work makes it highly likely that any mechanism managed and operated by his office would be more child friendly than a judicial process.


    Monitoring


    As part of the legislative proposals on children's rights the Scottish Government is proposing that Scottish Government Ministers and the wider public sector regularly report on progress towards implementing the UNCRC.


    We intend to establish a duty on relevant public bodies to report on a common set of high level outcomes for children and young people. Public bodies should be given the duty to assist the local authority in the discharge of its planning duty (Section 15 of the Local Government in Scotland Act 2003) along the lines of Section 16(2) of that Act.


    A common national set of indicators should reflect our approach to wellbeing as a whole, but we are not proposing a specific data set in the Bill, nor how reporting should take place. However, reporting would be within the SHANARRI framework of the Wellbeing Outcomes.


    Arrangements for reporting, including the frequency and format of how the information is to be provided, would be set out by regulations. Before making such regulations Scottish Ministers would need to consult with the public bodies on which the reporting duties would be placed.


    Scrutiny and improvement


    The scrutiny of children's services is the responsibility of the Care Inspectorate. From 2012, it is introducing a new integrated approach to inspecting children's services in each area within Scotland, through joint inspections with other relevant scrutiny bodies such as Education Scotland and Healthcare Improvement Scotland. That remit not only includes a responsibility to provide quality assurance for Ministers and for the public, but a role in supporting improvement in local services. As the proposed legislation here is taken forward in implementation, the Care Inspectorate will be expected to review its inspection approach and take adequate account of the changes brought about through legislation.


    Sanctions for non compliance


    Sanctions for non compliance will need to be considered as part of the Bill development process.


    The normal controls of administrative law would continue to apply in respect of any new local authority functions. Ultimately, failure to comply could result in judicial review. In addition there are already general powers of control and enforcement which are conferred on the Scottish Ministers in respect of local authorities and as part of the Bill development process we will need to consider whether further controls should apply.


    For example, the Social Work (Scotland) Act 1968 sets out different controls which may be exercised by the Scottish Ministers in respect of local authority functions relating to children. These include guidance, direction making powers and an inquiry function.


    Implementation and delivery plan


    July - September 2012


    
      	Formal public consultation


      	Publish partial BRIA and EQIA with consultation paper


      	Undertake engagement events across Scotland


      	Consult with businesses identified

    


    We intend to introduce the Bill to Parliament in 2013


    Post-implementation review


    The Scottish Government will commit to formally review the legislation within 10 years of it coming into force to ensure that it is still fit for purpose.


    Summary and recommendation


    The Scottish Government is committed to addressing the challenges of the children and young people who experience poor outcomes throughout their lives through services that are child-centred, responsive and joined up. Children and young people deserve services that can intervene more effectively and earlier in their lives and listen and take full account of their views. Achieving this involves a programme of change that is not limited to one service but embraces a change in the culture and practice of all services that affect the lives of children, young people and their families.


    There is no one policy or initiative that can bring about this kind of change, however there is a key role for legislation in accelerating the progress that has already been made. Legislation will bring about a step change in the way that services support children and young people.


    On this basis the Scottish Government recommends introducing the Children and Young People Bill to Parliament in 2013.


    
      	Summary costs and benefits table

    


    This information will be provided in the full BRIA that will be submitted alongside the Bill to Parliament.


    Declaration and publication


    I have read the BRIA and am satisfied that, given the available evidence, it represents a reasonable view of the likely costs, benefits and impact of the leading options. I am satisfied that business impact will be assessed with the support of businesses in Scotland.


    Signed:


    [image: Signature of Aileen Campbell, Minister for Children and Young People]


    Aileen Campbell, Minister for Children and Young People


    Date: 27h June 2012


    Scottish Government contact point:


    childrenslegislation@scotland.gsi.gov.uk
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